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Archeological Work
See Smart Growth Cultural Resource Planning Handbook. For copy go to
http://www.wisconsinhistory.org/histbuild/smartgrowth/smart%5Fmanual.html

De-icing Procedures and Salt Reduction
See Smart Growth Transportation Planning Handbook. For copy go to
http://www.dot.wisconsin.gov/localgov/docs/planningguide.pdf

Erosion Control
See Smart Growth Cultural Resource Planning Handbook. For copy go to
http://www.wisconsinhistory.org/histbuild/smartgrowth/smart%5Fmanual.html

Noise Monitoring

What Can Be Done to Reduce Highway Noise?

Highway noise is being attacked with a three-part strategy: motor vehicle control, land use control, and
highway planning and design. The responsibilities for implementing these strategies must be shared by all
levels of government: Federal, State, and local. Often, local officials can most effectively solve specific noise
problems in their areas, as demonstrated in the U.S. Environmental Protection Agency's (EPA) Quiet
Community and Each Community Helps Others (ECHO) programs. The following two sections briefly
describe how traffic noise impacts can be reduced or prevented through efforts to obtain quieter vehicles and
efforts to control future development near highways. The remainder of this pamphlet focuses mainly on noise
abatement in the Federal-aid highway program.

Noise Reduction on Existing Roads

Some noise reduction measures that are possible on existing roads or on roads that are being rebuilt include
creating buffer zones, constructing barriers, planting vegetation, installing noise insulation in buildings, and
managing traffic. Buffer zones are undeveloped open spaces that border a highway. Buffer zones are
created when a highway agency purchases land, or development rights, in addition to the normal right of way,
so that future dwellings cannot be constructed close to the highway. This precludes the possibility of
constructing dwellings that would otherwise experience an excessive noise level from nearby highway traffic.
An additional benefit of buffer zones is that they often improve the roadside appearance. However, because
of the tremendous amount of land that must be purchased and because in many cases dwellings already
border existing roads, creating buffer zones is often not possible.
(Source:_http://www.fhwa.dot.gov/environment/htnoise.htm)

Noise Wall: Itis a specially designed structure built to reduce noise levels created by nearby highway traffic.
It is built only after noise impact studies are conducted and certain conditions are met.
(Source: http://www.virginiadot.org/infoservice/fag-noise-walls.asp)

Prairie Restoration - Prairie restoration is the process of recreating a prairie where one once existed but now
is gone. If we take the word restore literally, we would try to completely rebuild the prairie plant and animal
community with all the species that a particular site used to have. This definition of prairie restoration can
include planting a new prairie where the former prairie had been broken and farmed, or it can include
improving a degraded prairie, that is, one that was never plowed but lost many plant species due to prior land
management practices.

(Source: http://www.prairieplains.org/prairierestoration2.html)

Stormwater Management
See Section E, Agricultural, Natural, and Cultural Resource Element of this plan for information on your
jurisdiction’s stormwater management strategies.

Wetland Creation — designing and building a wetland.

Wetland Mitigation — the creation or enhancement of a wetland in exchange for the loss of another wetland
due to development.



Wetland Enhancement — Most wetland enhancement work includes small structures built to add water or
regulate water levels in an existing wetland. Subsurface and surface drains and tiles are plugged. Concrete
and earthen structures—usually dikes or embankments—are built to trap water. These practices maintain a
predetermined water level in an existing wetland. Adjustable outlets allow the landowner to fluctuate the
water level during different seasons. Enhancement also includes planting native wetland vegetation if plant
populations need to be supplemented.

(Source: http://www.ctic.purdue.edu/Core4/Core4Main.html)

Wetland Mitigation and Transportation

Wetland mitigation is the replacement of wetland functions through the creation or restoration of wetlands.
Mitigation is required as a condition of many permits issued under state law (Part 303, Wetlands Protection, of
the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended) and federal law (Part
404 of the Clean Water Act). The goal of wetland mitigation is to replace wetland functions that provide public
benefits, such as flood storage, water quality protection, fish and wildlife habitat, and groundwater recharge.
(Source: http://www.michigan.gov/deq/0,1607,7-135-3313 3687-10426--00.html)

See also (http://www.dnr.state.wi.us/org/water/fhp/wetlands/mitigation/index.shtml) for more information.

Wetland mitigation banking programs implemented by State transportation agencies offer unique
opportunities to consolidate, manage, and protect wetlands resources more effectively while maintaining more
workable alternatives for transportation and development. Onsite mitigation remains the first and preferable
alternative where feasible. However, by moving the location of mitigation away from transportation projects
and development centers, mitigation often can be better integrated with supporting ecosystems, more
effectively managed, provide more services to society, and allow for better planning of business, commercial,
and residential development.

(Source: http://www.fhwa.dot.gov/environment/wetmtdoe.htm)

Wetland Restoration — putting a degraded wetland back to its original function, water regime, size, biotic
diversity, etc. Wetland restoration projects are designed to put the "wet" back into drained wetlands. Once
the water has been restored, wetland vegetation can reestablish. Wildlife of all types will then utilize the
restored habitat.

Wetland restoration projects are not designed to create deepwater ponds or alter existing natural wetlands.
(Source: http://www.michigan.gov/deq)

Other sources:

http://www.dnr.state.wi.us/org/water/fhp/wetlands/documents/handbook.pdf

Wetland Preservation — protecting current wetlands from development, degradation, pollution, etc.
Sources of information:

http://northamerican.fws.qov/INAWCA/grants.htm
http://www.fsa.usda.gov/pas/publications/facts/html/crepwiO1.htm

http://wetlands.fws.gov/

http://www.wisducks.org/ WWA%20Web/
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Rustic Roads Board

4802 Sheboygan Avenue
PO Box 7913
Madison, W1 53707-7913

Telephone: 608/266-0649
FAX: 608/267-0294

Dear Prospective Applicant : E-Mail: jane.carrola@dot.state.wi.us
Thank you for your interest in the Wisconsin Rustic Roads program.

The system was created in 1973 by the State Legislature to preserve what remains of
Wisconsin's scenic, lightly traveled back roads for the enjoyment of motorists, hikers and
bicyclists. Wisconsin is unique in its efforts to preserve these low volume, low function
rural roads and since the designation of the first Rustic Road in 1975, the statewide
system has grown to include 95 roads in 52 counties totaling over 510 miles.

The Rustic Roads program relies on the initiative of local residents and government to
identify candidates for Rustic Road status and to petition to have the routes designated
as Rustic Roads by the 10 member Rustic Roads Board. To qualify, the road should be a
low volume local access road and should have some outstanding natural or historical
features within it. It should have a length of at least two miles and should not be
scheduled nor anticipated for major improvements which would alter the road's unique
characteristics. Hiking and biking trails may also adjoin Rustic Roads. The program does
not encompass the design or redesign of new and existing roads to meet Rustic Road
standards.

Local authorities are encouraged to preserve the natural, scenic and historical
characteristics along Rustic Roads. Local zoning powers, building setback regulations,
access control, sign control and other powers may be used to protect and preserve the
character of the Rustic Road (Trans-RR 1.15, Wis. Administrative Code). Once
designated, Rustic Roads remain under local jurisdiction and continue to be eligible for
state aids.

Each Rustic Road is marked with a unique brown and yellow Rustic Road sign and the
speed is limited to 45 MPH or lower. The surface may be dirt, gravel or paved and
roadside vegetation can be cut or mowed selectively. No special funding is available for
Rustic Roads, however the Department does pay the cost of initial and replacement
signing for each designated rustic road.

DT1454



Page 2
| have enclosed the following items which will provide you with further back-ground on
Wisconsin's Rustic Roads System:
1. Wisconsin Administrative Code, Rules of Transportation Rustic Roads Board;
2. The Wisconsin's Rustic Roads Brochure; and
3. Application materials for Rustic Road designation.

If you should have any further questions about Wisconsin's Rustic Roads program,
please do not hesitate to contact me at (608) 266-0649.

Sincerely,

Jane V. Carrola
Rustic Roads Coordinator

Enclosures

w\rustic\rretter.doc
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Chapter Trans-RR 1
RUSTIC ROADS

Trans—RR 1.01 Definitions.

Trans—RR 1.02Membership of the board.
Trans—RR 1.03 Purpose of the board.
Trans-RR 1.04Qualifications for rustic road designation.
Trans-RR 1.05 Application procedures.
Trans—RR 1 .06 Numbering of rustic roads.
Trans—RR 107 Junsdiction and authority.
Trans—RR .08 General maintenance.
Trans-RR 1.09 Road bed maintenance.
Trans-RR 1.10Cross drainage maintenance.
Trans—RR 1.11 Vegetation maintenance.

Trans-RR 1.12Sign maintenance.

Trans-RR 1.13Winter maintenance.

Trans-RR 1.14Speed limits.

Trans-RR 1.15Land use protection.

Trans—RR 1.16Utility installation.

Trans-RR 1.17 Advertising sign control.

Trans—RR 1.18 Development of county rustic roads plans.
Trans-RR 1.19Withdrawal of rustic roads designation.
Trans-RR 1.201dentification of complementary rustic features.
Trans-RR 1.21 State aids.

Note: The Rustic Roads Code, chapters RR | to 11 were repealed and a new code,
chapter Trans—RR | was created effective June 1, 1981.

Trans—RR 1.01 Definitions. As used in this chapter:

(1) “Board” means the rustic roads board of the Wisconsin de-
partment of transportation.
~ {(2) “Department” means the Wisconsin department of trans-

portation. s

(3) “Maintaining authority” means the county or municipality
which has jurisdiction over a road.

(4) “Municipality” means town, city or village.

(5) “Rustic roads marking signs™ means the brown, white and
yellow standard statewide rustic road sign approved by the rustic
roads board and designed by the department of transportation, the
standard brown and yellow placard denoting the numerical identi-
fication of the rustic road within the statewide system, the stan-
dard brown and yellow placard denoting the length in miles of the

rustic road, and all necessary auxiliary signs.
History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.02 Membership of the board. [s. 15.465
(2), Stats.] The board of the department is composed of the follow-
ing members:

(1) Chairpersons of the senate and assembly standing com-
mittees having jurisdiction over transportation matters as deter-
mined by the speaker of the assembly and the president of the sen-
ate, and

(2) Eight members appointed by the secretary of transporta-
tion for staggered 4—year terms of whom at least 4 members shall
be selected from a list of nominees submitted by the Wisconsin
county boards association.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans-RR 1.03 Purpose of the board. [s. 83.42 (1),
Stats.] The purpose of the board is to govern the creation and pres-
ervation of a system of rustic roads for vehicular, bicycle and pe-
destrian travel in unhurried, quiet and leisurely enjoyment.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.04 Qualifications for rustic road desig-
nation. (1) A rustic road has outstanding natural features along
its borders such as rugged natural terrain, native wildlife and na-
tive vegetation, or includes open areas with rustic or agricultural
vistas which, singly or in combination, set this road apart from
other roads as being something unique and distinct.

(2) A rustic road is a low—volume local use public road which
is usable year—round.

(3) A rustic road functions as a local access road, ie., one
which serves the adjacent property owners and those wishing to
travel by auto, bicycle or hiking, for purposes of enjoying its rustic
features. This would generally preclude designating as a rustic

road any road serving as a collector or arterial as defined in ch.
Trans 76.

(4) A rustic road is one not scheduled or anticipated for major
improvement which would change its rustic characteristics.

(5) A rustic road preferably has no high density development
along it, but the development as exists at the time the road is desig-
nated shall be compatible with the surroundings and shall not de-
tract from the rustic, natural, unspoiled character and visual im-
pact of the road area.

(6) A rustic road preferably has a minimum length of 2 miles
and, where feasible, provides a completed closure or loop or con-
nects to major highways at both ends of the route.

(7) The land adjacent to the rustic road preferably is zoned
compatible with the maintenance or preservation of its rustic char-

acter and low density development.
History: Cr. Register, May, 1981, No. 305, eff. 6-1-81; correction in (3) made
under 5. 13.93 (2m) (b) 7., Stats., Register, July, 1995, No. 475. N

Trans—RR 1.05 Application procedures. [ss. 80.39,
83.025(1),83.42(3), Stats.] (1) Foraroad to be designated a rustic
road, a petition from 6 or more resident freeholders of the munici-
pality in which the road is located, or a petition from a majority
of the resident frecholders along the road, shall be presented to the
govemning body of the municipality in which the road is located.
The process may also be initiated without petitions by a resolution
of the governing body of the municipality in which the road is lo-
cated. Upon such a petition or resolution, the goveming body of
the municipality may hold a public hearing on the proposed rustic
road designation. If such a hearing is held, it shall be held in accor-
dance withss. 19.83 and 19.84, Stats., and any applicable local or-
dinances.

(2) Upon its final approval, the governing body of the munici-
pality shall determine whether a jurisdictional change is desired.
If so, the governing body of the municipality shall petition the
county highway committee for approval of the rustic road desig-
nation and approval of the transfer of jurisdiction of the road to the
county. If the county highway committee approves the jurisdic-
tional transfer and the rustic road designation, the county highway
committee shall petition the board for its approval. If no transfer
of jurisdiction is desired, the governing body of the municipality
shall petition directly to the board for its approval of the rustic road
designation.

(3) (a) Rustic road designation of a road under county juris-
diction shall follow a procedure similar to the above, whereby ini-
tiation of the rustic road designation process shall be by county
highway committee resolution, or by a petition from 6 or more res-
ident freeholders of the county, or by a petition from a majority of
the resident frecholders along the subject road. The county high-
way committee may hold a public hearing on the proposed rustic
road designation. If such a hearing is held, it shall be held in accor-

Register, July, 1995, No. 475
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dance with ss. 19.83 and 19.84, Stats., and any applicable local or-
dinances.

(b) If a transfer of jurisdiction is desired, the governing body
of the municipality assuming jurisdiction, as well as the county
highway committee, shall approve the transfer and the rustic road
designation. ;

(c) Any change in the designation of a county trunk highway,
whether it be transferred to a municipality or changed to an “other
road under county jurisdiction,” requires the approval of the de-
partment. Upon departmental approval, the governing body of the
municipality assuming the jurisdiction of the rustic road shall peti-
tion the board for approval of the rustic road designation.

(d) Ifno transfer of jurisdiction is desired, the county highway
committec shall petition the board for approval of the rustic road
designation.

(4) Before its approval, the board shall provide final review as
to the subject road’s qualifications for designation. In its review,
the board may require photos or slides describing the rustic quali-
ties of the road or a personal inspection by one or more members
of the board.

(5) Additionally, before its approval for designation is
granted, the board, in accordance with s. 83.42 (5), Stats., shall en-
sure that a road under joint jurisdiction of 2 or more municipali-
ties, or a municipality and a county, or 2 or more counties, has had
the approval of the governing bodies of all affected governmental
units having jurisdiction over the subject road.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.06 Numbering of rustic roads. Upon ap-
proval by the board of a rustic road designation, the board shall
assign a numerical identification to the rustic road that is preceded
by the prefix “R.” The rustic roads shall be numbered sequentially

beginning with R1.
History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.07 Jurisdiction and authority. [s. 83.42
(7), Stats.] Upon approval of the board of rustic road designation
and except as otherwise provided in these administrative rules, the
county highway committee, the municipalities and counties shall
have the same authority over rustic roads as they possess over oth-
er highways under their jurisdiction—including responsibility for
maintenance.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.08 General maintenance. A rustic road
shall receive the level of maintenance necessary for public travel
by auto, bicycle or hiking for recreational enjoyment, while still
preserving the rustic qualities of the route.

History: Cr. Register, May, 1981, No. 305, eff. 6—1-81.

Trans—RR 1.09 Road bed maintenance. (1) Rustic
roads may be dirt, gravel or hard surface. Necessary improve-
ments may be made in surface to improve safety or drainage or to
reduce maintenance problems, but shall not disturb the rustic
characteristics for which the road was designated. Drainage and
road improvements shall be kept as narrow as possible to retain the
rustic charm of the road as well as keeping the driver’s speed low-
er. The improvements shall be kept to a minimum to avoid distur-
bance of vegetation or unusual scientific or cultural sites which
have been designated.

(2) Where it becomes a necessity, dust treatment may be used.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans-RR 1.10 Cross drainage maintenance.
(1) Cross drainage shall be maintained where necessary to pre-
vent damage to the road, possible washouts and other problems
which may be detrimental to proper safety.

Register, July, 1995, No. 475

(2) When bridge replacement is necessary, it is preferable that
it be of a design and construction with a rustic appearance such as
timber or stone structure.

(3) Repairs to an existing bridge of rustic character shall be
made with an effort to preserve the rustic qualities of the structure.

(4) When deemed advisable, the maintaining authority may
impose weight limitations on structures on a rustic road in lieu of

structure replacement or repair.
History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.11 Vegetation maintenance. (1) Where
necessary for safety or protection of the traveling public, tree
branches and shrubs may be trimmed or whole trees removed.
This shall be done with proper tools so as not to leave unsightly
scars. Land and forest management may be practiced.

(2) Control of undesirable vegetation shall be accomplished
by mowing or selective cutting. However, when herbicides are
necessary, they shall be used judiciously and in a prudent manner
to avoid unnecessary browning of roadside vegetation.

(3) Mowing shall be performed only as necessary for health,
safety and ecological reasons with the aim of encouraging, where
appropriate, the growth of prairie flora adjacent to the road.

History: Cr. Register, May, 1981, No. 305, ff. 6-1-81.

Trans—-RR 1.12 Sign maintenance. (1) The standard
statewide rustic road sign and the numerical identification placard
shall be erected at all important public entrance points to a rustic
road sign as mutually agreed upon by the maintaining authority
and the department. Beneath the standard statewide rustic road
sign, affixed to the same sign post, shall be the standard placard
denoting the numerical identification of the rustic road within the
statewide system of rustic roads.

(2) At each terminus of the rustic road an additional standard-
ized placard denoting the length, in miles, of the rustic road shall
be affixed to the post supporting the rustic road sign and placed
below both the rustic road sign and the placard denoting the nu-
merical identification of the individual rustic road.

(3) The rustic road marking signs may be placed on existing
information or highway identification sign posts but shall not be
placed on any regulatory or warning sign posts.

(4) (a) The department, at its own expense, shall funish and
install the initial rustic roads marking signs needed on all official-
ly designated rustic roads.

(b) Each year, at the department’s request, the maintaining au-
thority for a rustic road shall inventory all the rustic roads marking
signs on its rustic road. The inventory shall be sent to the depart-
ment and shall state the number of missing or damaged rustic
roads marking signs on its rustic road and shall identify the loca-
tion of those missing or damaged signs that should be replaced.
After receiving this inventory, the department, at its own expense,
shall furnish and install the needed replacement rustic roads mark-
ing signs.

(c) The maintaining authority for a rustic road shall fumish,
install and maintain all other guide or warning signs, signals,
markings or devices on its rustic road at its own expense.

(5) All informational, regulatory, warning and identification
signs shall be erected and maintained as necessary, in accordance
with chs. 86 and 349, Stats., and ch. Trans 200.

: Cr. Register, May, 1981, No. 305, eff. 6-1-81; am. (3), r. and recr. (4),
Register, February, 1988, No. 386, eff. 3-1-88.

Trans—-RR 1.13 Winter maintenance. Normal winter
maintenance practices shall be continued on any official desig-
nated rustic road.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.14 Speed limits. [ss. 346.57 and 349.11,
Stats.] (1) The speed limit on all officially designated rustic roads
is 45 miles per hour but may be changed by the maintaining au-
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thority. Any increase in the speed limit above 45 miles per hour
requires the approval of the department.

(2) Pursuanttos.346.57 (6), Stats., official signs giving notice
of the speed limit shall be posted by the maintaining authority for
the speed limit to be in effect.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.15 Land use protection. (1) Local au-
thorities are encouraged to preserve the natural and scenic charac-
teristics of land along rustic roads. Local zoning powers, building
setback regulations, access control, sign control and other powers
may be used to protect and preserve the rustic character of the road
by discouraging industrial, high density residential and most com-
mercial development and encouraging the development or the
continued existence of commercial establishments compatible
with a rustic road, such as antique shops, craft shops, rock shops
and produce markets.

(2) Upon petition for a zoning change to the county or munici-
pality having authority over zoning, the board shall be notified in
order to appear and present testimony at the zoning hearing, if the
board deems it necessary.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.16 Utility installation. (1) All utility com-
panies shall be encouraged to bury electric power and commu-
nication lines on private easements where possible. Where it is not
possible additional lines may be placed on existing poles or tow-
ers, or buried. Any utility installation shall attempt to preserve or
restore the rustic quality of the route.

(2) Restoration of the rustic quality shall be required for all
utility installation within the right-of-way of a rustic road.

(3) Upon approving a rustic road application, the board shall
notify all utility companies providing service in the area of the rus-
tic road as to the official rustic road designation.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans-RR 1.17 Advertising sign confrol. Municipali-
ties shall be encouraged to adopt local zoning ordinances restrict-
ing offpremise advertising signs and which address the control

of existing signs and the erection of additional signs once a road
has been designated a rustic road.
History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.18 Development of county rustic roads
plans. Each county shall be encouraged to inventory its roads for
potential candidates for inclusion in the rustic roads system and
using this inventory, along with previous inventories of scenic
roads, develop a countywide plan of rustic and scenic roads which
is compatible with the functional classification plan in the county.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.19 Withdrawal of rusfic roads designa-
tion. [s. 83.42 (4), Stats.] (1) A road may be withdrawn from the
rustic roads system with approval of the board after petition of the
board by the maintaining authority and upon the holding of a pub-
lic hearing by the maintaining authority for such a removal. The
public hearing shall be held in accordance with ss. 19.83 and
19.84, Stats., and all applicable local ordinances.

(2) The board may wish to withdraw rustic road designation
for a particular road if the road no longer possesses the rustic char-
acter originally qualifying it for designation due to over-develop-
ment. The board shall have the authority to remove the designa-
tion following a public hearing on the removal. The public hearing
shall be held in accordance with ss. 19.83 and 19.84, Stats.

(3) The removal of rustic road designation shall cause the ju-
risdiction of the road to revert to the status held before original
designation by the board.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.20 Identification of complementary
rustic features. The maintaining authority is encouraged to
identify with roadside markers any historical names, structures,
places and events which complement and enhance the rustic char-
acter of the road.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Trans—RR 1.21 State aids. [s. 83.42 (8), Stats.] State aids
for each rustic road shall be determined in accordance with the lo-
cal transportation aids provisions of s. 86.30, Stats.

History: Cr. Register, May, 1981, No. 305, eff. 6-1-81.

Register, July, 1995, No. 475
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PETITION FROM: (Town Board/County Highway Committee Name) PETITION DATE
Road Name
ROAD LEGAL DESCRIP-
TION

In an effort to preserve Wisconsin's lightly traveled scenic and historic back roads, the Wisconsin
Legislature in Section 83.42, Wisconsin Statutes, created a statewide system of Rustic Roads.

The town board/county highway commission identified above, having jurisdiction over the road
described, has resolved that the subject road be designated a Rustic Road.

Inaccordance with chapter 80, Wisconsin Statutes, a public hearing has been offered or held, regarding the
designation of the subject roadway as a Rustic Road.

The subject road meets the guidelines for Rustic Roads established by the Rustic Roads Board.
The subject road is compatible with any adopted plan for potential Rustic and Scenic Roads.
Therefore, be it resolved, that the subject road having met all of the requirements for designating a Rustic

Road, we the undersigned, members of the identified town board/county highway committee do hereby
request approval of the Rustic Roads Board for designation of the subject road as a Rustic Road.

Respectfully Submitted,

DT1039-81  pursuant 5.83 42, ch. 80, Wis. Stats. l in D« of Transp



RUSTIC ROAD DESCRIPTIO
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ROAD LEGAL DESCRIPTION
Road Length (Miles) Average Daily Traffic (ADT)
Pavement Type R i C

Outstanding Historical, Natural or Rustic Features Along Roadway

Zoning Resfrictions In Effect

OT1038-81 pursuant 5.83.42, ch. B0 Wis. Stats.




RUSTIC ROAD DESIGNATION PETITION ]I

PETITION TO: (Town Board/County Highway Commitiee Name)

Road Name

ROAD DESCRIPTION

We the undersigned, petition the above identified town board/county highway committee to take
the necessary action in having the above identified road designated a Rustic Road by the
Wisconsin Department of Transportation Rustic Roads Board.

PETITIONERS'SIGNATURES ADDRESS DATE SIGNED

14,

15.

DT1037-81 pu-ts_n_ﬁchm\;mam ‘Wisconsin Depariment of Transportation
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New Rustic Roads offer additional scenic
Event calendar e Other news releases:
opportunities
Fast facts Law of the month
_ January 22, 2004 e
Newsletters Those who enjoy traveling Wisconslin's quiet, scc_nic bgck- News release archives
. : roads can now choose from 98 Rustic Roads to hike, bike or
Campaigns : : e ) )
drive. Governor Jim Doyle has announced the addition of Public hearings and meetings
Request a speaker one new Rustic Road (R-98 in Burnett County) and the
extension of another (R-52 in Washington County). WisDOT media contacts

Wisconsin's Rustic Roads network now spans some 541
miles through 53 counties.

"One of the state's oldest and most popular initiatives, the
Rustic Roads program supports tourism and economic
development by showcasing some of the most picturesque
roadways and finest four-season scenery Wisconsin has to
offer,” Governor Doyle said. "At the same time, the
program encourages inter-governmental partnerships since
local groups must nominate prospective Rustic Roads and
roads accepted into the statewide network remain under
local government jurisdiction."

The state's Rustic Roads Board recently voted to add the
following routes:

e R-98, Towns of Oakland and Swiss, Burnett
County, eight miles. This eight-mile route begins at
the junction of WIS 35 and Old 35 near Danbury,
proceeds along CCC Road to Hayden Lake Road,
forming a loop back to WIS 35. The route passes
several lakes, features canopied trees and prairie-
like fields, along with abundant wildlife including
waterfowl, deer, bear and eagles.

e Extension of R-52, Washington Drive, Town of
Trenton, Washington County, one mile. This one-
mile route extension along Washington Drive
between County Y and Paradise Drive features field
stone houses from the 1800's, traditional wood barns
and a variety of wildlife.

The Rustic Roads program was established in 1973, with
the first road (R-1 in Taylor County) dedicated in 1975. To
qualify as a Rustic Road, a route must have outstanding
natural features such as rugged terrain, native vegetation,
abundant wildlife, open areas or agricultural vistas. Rustic
Roads range from under two miles long to 37 miles in
length and have speed limits of no more than 45 miles per
hour.

The Wisconsin Department of Transportation (WisDOT)
and Department of Tourism jointly produce a Rustic Roads
guide available by calling the tourism department at (800)
432-8747 (the booklet does not include the most recently

http://www.dot.wisconsin.gov/news/news/2004general/opa-rusticroad19.htm 2/14/2004
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added routes). Information on the Rustic Roads network is
also available on the WisDOT Web site at
http://www.dot.wisconsin.gov/travel/scenic/rusticroads.htm.
The recently-added roads are expected to appear on the
Web site in the near future and should be marked with
official Rustic Roads signs by the end of this year.

For more information contact:
Jane Carrola, WisDOT Rustic Roads Coordinator
(608)266-0649 jane.carrola@dot.state.wi.us

Dennis Leong, WisDOT Bureau of Planning
(608)266-9910 dennis.leong@dot.state. wi.us

& Rewmn to top
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Office of Public Affairs, opa.exec@dot. state wi us
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Main Street: when a highway runs through it
e The Table of Contents and some sections are attached.
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Speed

Speed is one of the most talked about
highway issues and most highway design
is closely related to it, but it is surprisingly
difficult to understand. The differences be-
tween posted speed, design speed, and
running speed are hard to grasp, espe-
cially as they relate to low-speed pedes-
trian areas. The Basic Rule also compli-
cates the issue.

In a nutshell, the speed of a street seg-

ment can be defined as follows:

Posted speed — The maximum speed
considered prudent to drive consider-
ing land use and other factors. Some
posted speeds are set by statute and
others are set by the State Speed
Board.

Design speed — The maximum safe
speed that can be driven in free-flowing
traffic and good weather. The design
speed has a direct effect on the cost,
safety, and capacity of the roadway.

Running speed — The average speed at
which most vehicles travel in a given
section of highway.

Basic Rule — The appropriate speed for
the conditions.

Design speed should consider
how easily and safely the
pedestrian can’cross.

3,& " ﬂ

Typical statement: “Traffic goes too fast
through our downtown. How can we slow
it down?”

Possible problems: Main street looks like a
highway and offers little reason to slow
down; design speed too high.

Potential ingredients: Various measures to
calm traffic and improve appearance of
streetscape.

&

Typical statement: “Motorists drive into
town like theyre still on the open highway.

Possible problems: Abrupt change of speed
zones with inadequate transition area.

Potential ingredients: Extend traffic calm-
ing to transition area and create a gateway.

When speeds on a
highway through town
are higher than posted,
one reason may be
that the street gives
few visual clues that
drivers should slow
down. The design of a
highway that is a main
street needs to reflect
the change in land use,
pedestrian activity,
and expected motorist
behavior. The scene at
left is in a downtown
on a state highway, al-
though the design
looks otherwise.
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There are several approaches to resolv-

SOEER HCINES ing the speed issue: slow the traffic
State statutes specify the fo through physical and psychological
speeds (1997 ORS 811 means, smooth out the traffic flow, and

create transition zones in the streetscape.

Slow down

o allebt v

Motorists typically drive at a speed they
perceive as safe. This is partially related to
the road design, especially available or
perceived lane width, curves in the road,
corner radii, and stopping sight distance.
Reducing traffic speeds can also be aided
by physical constraints on the roadway
such as curb extensions and medians that
make the road look narrower. On-street
parking and short blocks also help hold See also:
down speed by creating “friction”

When it is not appropriate to reduce
actual lane or roadway width, on freight Transitions
routes for instance, a calming effect can

the frontage 1
W L)
business” (199
Posted:speeds overric ‘ ect ¢
the Basic Rule override: - be accomplished by creating an illusion of

less space through paint on the pavement, ~ in Chapter 4
or by adding tall trees and street furniture. !

Pavement Markings

Street Furniture

If the street is attractive, drivers have a

reason to slow down.

or below. which-85 pe
are tnaveilng, maybe

There is more to life than

increasing its speed.
~Mahatma Gandhi

@ Chapter 3: RECIPE FOR SUCCESS



The driver’s focus at different speeds.

At 40 mph the

driver’s focus is
The photos show i

changesas theirs
ting is a typical do
egon city. Shops an

on the roadway
in the distance.

At 30 mph the
driver begins to
see things at the
road edges in
the background.

be narrowed even fﬂm y

tensions.

At 20 mph the
foreground

When a person is struck by a motor vehicle, comes into

they have the following chances of death
according to Killing Speed and Saving Lives,
UK Department of Transportation:

40 mph —
85%
30 mph —
45%
20 mph q

15%

focus.

At 15 mph the
driver easily sees
that this is a
place where
pedestrians and
bicyclists are
present.
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Good design also includes an attractive
streetscape that makes drivers want to
slow down. In particular, visible outdoor
cafés and other sidewalk activities beckon
the motorist to enjoy the surroundings.

Smooth out

Speeding and general traffic operation can
often be addressed by smoothing out the
traffic flow. Slow, steady traffic conditions
. are safer and can handle more cars than
erratic, stop-and-go conditions. There are
several proven ways to smooth out traffic:

+ Synchronize a series of signals at a low
speed with short, fixed-length cycles.

« Shift driveway accesses so that there
are fewer than one or two driveways
per block; combine driveways or shift
them to side streets.

« Convert 4-lane streets to 3 lanes (2
travel lanes with a center turn lane)
where there are large numbers of left
turns; 3 lanes can work better than 4
because turning cars can wait with-
out blocking a through lane.

+ At an intersection close to the begin-
ning of main street, install a modern
roundabout (a slow-speed intersection
treatment where entering motorists
yield to those already in the intersec-
tion) to compel drivers to slow down.

Transition
The boundaries of a good downtown are
easy to identify. As you travel along a suc-
cessful main street, the pavement width
and sidewalk width, building types, and
landscaping change to provide a clear
transition into the downtown. This clues
the motorist to slow down and expect pe-
destrians, cars pulling out from parking, and
someplace pleasant to stop. There are sev-
eral ways to reinforce the proper message:
+ Add a gateway: make the entrance to
the downtown look special with curbs,
a landscaped median, fountain, monu-
ment marker, a welcome sign, public
art, or banners announcing events.

Chapter 3: RECIPE FOR SUCCESS

* Add other visual cues that make the
driver aware that they are entering an
area of intense human activity such as
planters, landscaping, ornamental light-
ing, flags, benches, and other street fur-
niture. These send a clear message that
people are present. Strong vertical ele-
ments near the curb line such as trees
also visually narrow the street.

* Widen the sidewalks and make the
highway look narrower. In smaller
communities, moving from a rural
highway section with shoulders and
driveways to an urban section with
curbs, sidewalks, and on-street parking
is a strong visual cue.

* Construct a modern roundabout with
an attractive center island.

¢ Long-term, encourage redevelopment

“Be not afraid of
going slowly, be
afraid only of
standing still.”

~Chinese proverh

of off-street parking to bring buildings Seeak:
closer to the street. Transitions
¢ Emphasize access management at the in Chapter 4

entrances to downtown by adding me-
dians and combining driveways.

These features are not necessarily expen-
sive but do require community vision and
commitment. As the city grows, the main
street can be expanded into the properly de-
signed transition area.

LIABILITY

At somie point in the effort to reduce traffic speeds, someone may
question the patential liability of introducing traffic calming onto a
highway: This has not proven to be a problem on urban streets. In
1997, the Institute of Transportation Engineers surveyed 68 agencies
responsible for about 900 traffic calming projects and found that only
6 lawsuits out of 1,500 filed against these agencies involved traffic
calming, and only 2 of the suits were successful.

Experience confirms that the potential benefits of traffic calming far
outweigh the potential liability. Lawsuits can be minimized in the
same way as other aspects of highway design:

# Clear policy.

* Cood process that involves the public and documents the need.

« Appropriate design based on established goals.

« Consideration of users, especially the young, elderly, and disabled.
» Clear and consistent signing and marking.

* Proper maintenance.

If in doubt about a particular project, consult legal counsel and other
agencies that have implemented similar designs.



On-Street Parking

On-street parking is normal, necessary,
and expected in most downtown business
areas, including main streets. Parking next
to the sidewalk helps establish building
orientation to the street, which is so im-
portant to main street vitality.

Businesses often insist that parking must
be available adjacent to their building,
which holds true only when the pedes-
trian experience is unpleasant. On main
street, walking is designed to be positive,
and intentionally walking several blocks is
presumed to be acceptable and even plea-
surable. On-street parking provides a hope
of parking close to the destination which
is all most people need.

Parking studies frequently reveal that
downtowns do not have severe parking
space deficiencies; rather, spaces are not
being managed well. For example, employ-
ees may be tempted to park close to work,
but those spaces would be better for short-
term customer parking. Time limitation,
meters, and ticketing, as well as incentives
for employees to use other commute op-
tions or to park in city-owned lots are all
part of a parking management program.

Where parking turnover is high, on-
street parking tends to slow traffic speed
because cars are frequently maneuvering
in and out of spaces. The degree of traffic
calming depends on how well the parking
is utilized and managed. Interruptions
such as driveways and fire hydrants, plus
lane width also affect traffic calming.

On-street parking also buffers the side-
walk from traffic but may reduce visibility
of pedestrians crossing the street; for this
reason, curb extensions are recommended
where there is on-street parking. Curb ex-
tensions also reinforce the calming effect
of on-street parking by narrowing the ap-
pearance of the street when many of the
parking spaces are empty.

While the primary purpose of a street is
to transport people and goods, on-street
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parking is often cited as an advantage for
pedestrians, primarily as a buffer. Yet on-
street parking also uses space that could
be used for wider sidewalks or bike lanes.

There are many possible parking configu-
rations, but the most common are parallel
and angled. Only parallel parking is allowed
on state highways, with any other type re-
quiring a design exception from ODOT.

Itis a good idea to direct large vehicles,
such as motor homes and long pickups,
to side streets or parking lots that can ac-
commodate them.

Parallel Parking

Parallel parking on one side of the street
requires at least 7 ft (2.1 m) of roadway
width (ODOT’s standard is 8 ft or 2.4 m).
A wide outside travel lane of 14 ft (4.3 m)
is also desirable to provide clearance for
opening doors and for bicycles. Where
right-of-way width permits, a bike lane
can be provided between the travel and
parking lanes.

Angled Parking
Angled (aka diagonal) parking is some-
times used on wide streets to create more
parking spaces, but takes up about 19 ft
(5.8 m) of roadway width per side. Angled
parking also causes conflicts with cars and
bicycles, since drivers backing out have
poor visibility of oncoming vehicles and
parked vehicles (especially long pickups
and tall sport utility vehicles) obscure
other vehicles backing out.

These factors have resulted in ODOT’s
position that angled parking on a new or

See also:

Curb Extension

For additional infor-
mation on parking,
read The Parking
Handbook for Small
Communities
(Edwards, ITE, 1994).

improved highway is
discouraged, and

( Provide On-Street Parking )

requires a Design
Exception. Changing
angled parking to
parallel parking can
provide space for
bicycle lanes, medi-
ans, and wider side-
walks.

walk.

highways.

Use To: Orient access to the street and side-

Good News: Improves car access, slows traf-
fic, and buffers sidewalk from travel lane;
works well with curb extensions.

Bad News: Takes up width; discouraged on




ortions of some state highways

have been built or widened to
5 lanes, mainly with the goal of
accommodating large traffic
volumes while permitting direct
business access. This example of a
5-lane highway is located on a
highway of statewide importance
through a mid-sized city of around
40,000 people. The highway
carries an average of 30,000 trips
per day with over 5% large freight
trucks. The posted speed is 35
mph along the 6 blocks of down-
town main street. The right-of-way
is 80 ft. There is no on-street
parking. Sidewalks are 6 ft wide
and curb-tight. The center turn
lane was 16 ft wide, plus 2 travel
lanes in each direction.

The uses along the highway are
almost all commercial, with
parking out front. Each business
has its own access, some of which
are wider than 40 ft. Several
businesses are car-oriented (a
couple of fast food drive-through
restaurants and a gas station/
convenience store), but the oldest

part of downtown has a post office
and a library on opposite sides of
the street. There are no traffic
signals in the town.

There have been a significantly
higher than average number of
serious collisions along the 5-lane
section over the last 5 years, and a
pedestrian was killed two years
ago. A shopping mall recently
opened at one end of town, and
the downtown has seen a decline
in business since then.

A Transportation System Plan
(TSP) was completed but the
community did not support it, so it
has not been adopted. However, a
corridor plan has been completed
and adopted that includes this
section of highway.

The problems?

The central concern of this com-
munity was safety. Many accidents
appeared to be associated with
vehicles turning left in and out of
driveways. The local police said
that many motorists use the center
turn lane for passing. It also

appeared that left turns across the
two lanes of traffic generated
some of the collisions. Speeding
was apparently not a serious
problem. From a speed study, the
average motorist did not exceed
the 35 mph speed limit.

The community was also wor-
ried about pedestrian safety;
particularly where pedestrians
were crossing from the post office
to the library. Although there was
a pedestrian warning sign and a
marked crosswalk, motorists rarely
stopped, and there was always
uncertainty about whether motor-
ists in the adjacent lane would
also stop. In fact, this is how the
pedestrian was killed two years
ago.

The Ingredients

Two alternatives to solve the safety
concern were identified in the
corridor plan and discussed by
ODOT and the community. The
first of these was to restripe the
street as 3 lanes, add a bike lane,
and install on-street parking and

80' ROW

44 m
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add bulbouts at intersections. This
would eliminate some of the
collisions caused by the left turns
across two lanes. Three lanes
would make it easier for pedestri-
ans to cross, since the crossing
width would be reduced. It would
also eliminate the hazard of the
motorist in the second lane failing
to stop for pedestrians. However,
because of the high volumes on
this important freight and com-
muting route, there was concern
that eliminating two lanes would
result in an unacceptable loss of
capacity.

Instead, the community decided
to construct a center median
through the most critical area, in
terms of collisions and pedestrian
crossings—around 4 blocks. The
median provided access manage-
ment to limit left turns and a
pedestrian refuge. In addition, the
median only needed to be 6 ft
wide, so the remaining roadway

Q@ Chapter 6: EXAMPLES

width could be redistributed to
create bike lanes. As well as
providing for bicycles, the bike
lanes provided some buffer for
pedestrians on the fairly narrow,
curb-tight sidewalks.

The transition areas where the
median and bike lanes began and
ended occurred at intersections
where the change in lane configu-
ration could be accommodated. In
the future, the adjacent highway
segments may be restriped for bike
lanes instead of the wide outside
lane.

The discussions about the
median generated new commu-
nity interest in creating a long-
term downtown plan. A number of
merchants felt that widening
sidewalks, adding landscaping
and on-street parking on the side
streets, and encouraging infill to
bring buildings closer to the
property line would help to bring
the downtown back to life.

5-lane highway with median and bike lanes.

Paying for It

There was a measurable safety
concern in this community, which
ODOT had been aware of for
several years. The median was
identified as a potential solution in
the highway corridor plan. The
project was placed on the STIP
and completed by ODOT the
following year. The community
asked for landscaping on the
median; ODOT agreed to include
low-water using native shrubs. The
community committed to main-
taining the landscaping.

Since the median was con-
structed, the collision rate appears
to have been reduced, and pedes-
trians report that crossing the
highway is somewhat easier.

The community is discussing
obtaining a TGM grant for the
long-term downtown plan and
updating the TSP. &
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Appendix

AASHTO: American Association of State Highway and
Transportation Officials. See also: Green Book.

Access Management: Measures regulating access to the high-
way from streets and driveways. Main streets generally fea-
ture short blocks with many street connections and few drive-
ways, since most parking is on-street. Refer to the Oregon
Highway Plan for access standards. See also: Deviation.

Area Commission on Transportation (ACT): A body char-
tered by the Oregon Transportation Commission (OTC) and
composed of local transportation representatives, elected
officials, and business representations of 2—4 counties.
ACTs propose and comment on policy set by the OTC,
propose programs and projects, and provide citizens and
officials with a link to the OTC.

Americans with Disabilities Act (ADA): Civil rights legisla-
tion passed in 1990. ADA influences street design as de-
scribed in the ADA Accessibility Guidelines (ADAAG). Most
relevant aspects of ADA are discussed in the Oregon Bicycle
and Pedestrian Plan.

Alignment: Geometric arrangement of the highway includ-
ing width, slope, curvature, etc.

APWA: American Public Works Association.

Arterial- A road designated to carry traffic through an area
rather than to local destinations.

Average Daily Traffic (ADT): The measurement of the aver-
age number of vehicles passing a certain point each day,
usually given as a total for both directions. Traffic during
the peak hour is normally about one-tenth of the ADT.

Balanced Use: The combination of land uses within an
area, such as a downtown, such that residents do not need
to leave the area on a daily basis.

Basic Rule: A state statute (ORS 811.100) that requires ve-
hicles to be driven at speeds “reasonable and prudent” for
the conditions (traffic, highway surface and width, inter-
section hazards, weather, visibility, etc.).

BID: Business Improvement District.

Bike Lane: A portion of a roadway which has been desig-
nated by striping and pavement markings for the preferen-
tial or exclusive use of bicyclists.

Bikeway: The appropriate design treatment for bicyclists,
based primarily on motor vehicle traffic volumes and
speeds. Main street bikeway types include the shared road-
way, wide lane, shoulder bikeway, and bike lane.

Capacity: The number of vehicles that can travel past a
given point on a sustained basis. Vehicle capacity responds
to 3 factors: the number of travel lanes, the degree of con-
nectivity, and generated traffic. In urban conditions, lane
capacity ranges from 600 to 900 vehicles per hour.

Center Turn Lane: See: Continuous Two-Way Left-Turn Lane.

Central Business District (CBD): A traditional dowrtown
area usually characterized by established businesses
fronting the street, a concentration of public buildings,
sidewalks, slow traffic speeds, on-street parking, and a
compact grid street system. Main street usually runs
through the CBD.

Channelization: The separation of vehicle and pedestrian
movements at an intersection into defined paths through
the use of islands.

Collector: A street designated to carry traffic between local
streets and arterials, or from local street to local street.

Community: A sustainable human habitat which is complete
and compact. The smallest community is a neighborhood.

Continuous Two-Way Left-Turn Lane (CTWLTL): A travers-
able median that is designed to accommodate left-turn
egress movements from opposite directions. Aka center
turn lane and two-way left-turn lane (TWLTL).

Corner Radius: See: Intersection Curb Radius.

Corridor Plan: A transportation plan for an entire length of
highway which may include many different classifications.
Corridor plans are coordinated with the cities and other
jurisdictions through which the highway passes.

Couplet: Two one-way streets that handle traffic in the op-
posite directions. Couplets are typically created by con-
verting existing two-way streets
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Glossary (cont’d)

Cross-Section: Diagrammatic presentation of a highway
profile at right angles to the centerline at a given location.

Crosswalk: Portion of a roadway designated for pedestrian
crossing, marked or unmarked. Unmarked crosswalks are
the natural extension of the shoulder, curb line, or sidewalk.

Deviation: A departure from an access management stan-
dard. See: Access Management.

Department of Land Conservation and Development
(DLCD): State agency that assists cities and counties in ap-
plying Oregon’s land use laws, and aids in assuring com-
pliance with Oregon's Statewide goals and guidelines.

Design Exception: A deviation from the Highway Design
Manual standards that must be approved by the Roadway
Manager.

EID: Economic Improvement District.

Enclosure: One of the physical attributes of streets and
open spaces that contributes to a sense of place. Enclosure
is adjusted primarily by building setback and height, and
by trees. See also: Vertical Plane.

Expressway: A highway that provides for safe and efficient
high speed and high volume traffic with limited access. A
main street is never an expressway.

Federal Highway Administration (FHWA): Federal agency
which oversees and funds highway-related activities that
affect the national interest.

Flexibility in Highway Design: A 1997 publication by
AASHTO and the FHWA to accompany the Green Book. It
shows engineers and managers how sensitivity to local
needs can result in better projects.

Frontage Road: A road designated and designed to serve
local traffic parallel and adjacent to a highway.

Gateway: An highly varied urban element which marks the
entrance of a district. Gateways are useful for orientation
within the city. See also: Transition Area.

Grade: A measure of the steepness of a roadway, bikeway,
or walkway, expressed in a ratio of vertical rise per hori-
zontal distance, usually in percent; e.g., a 5% grade equals
5 m of rise over a 100 m horizontal distance.

Grade Separation: The vertical separation of conflicting
travelways with a structure, such as a pedestrian bridge
over the highway.

Green Book: AASHTO's “A Policy on Geometric Design of
Highways and Streets” which provides guidelines (not
standards) for roadway design. The Green Book empha-
sizes joint use of transportation corridors by pedestrians,
cyclists, and public transit vehicles, and encourages flex-
ibile designs tailored to particular situations. In Oregon,
the Green Book is modified by the Highway Design
Manual. See also: Flexibility in Highway Design.
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Grid Pattern: A web of intersecting streets, which is recti-
linear in its alignment and orthogonal at its intersections.
See: Street Network.

Highway: A general term denoting a public way for pur-
poses of travel, including the entire area within the right-
of-way. See sidebar on next page for specific highway clas-
sifications used in Oregon.

Human Scale: Site and building design elements that are
dimensionally less than those intended to accommodate
automobile traffic, flow and buffering.

Intersection Curb Radius: The curved edge of a thorough-
fare at an intersection, measured at the edge of the travel
lanes (excluding the parking and bike lanes). Aka corner
radius and curb return radius.

Land Conservation and Development Commission
(LCDCQ): A group of citizen volunteers appointed by the
Governor to direct the Department of Land Conservation
and Development.

Land Use: The type of activity that the land is used for. On a
main street, common land uses are commercial, office, resi-
dential, light industrial, and public (library, city hall, etc.).

Level of Service (LOS): The condition of traffic flow or de-
lay expressed as a range from LOS “A” which represents
unimpeded flow to LOS “F” which represents severe con-
gestion. LOS was replaced by “mobility” in the 1999 Or-
egon Highway Plan.

Local Street: A street designated to provide access to and
from local residences or businesses.

Median: The portion of the roadway which separates op-
posing traffic streams.

Mobility: In planning terms, mobility is the ordinary move-
ment of the population by any means, including by direct
travel or by means which reduce the need to travel such as
proximity of destinations and teleworking. In highway
terms, mobility is defined as the movement of vehicles.

Mobility Standard: ODOT has established performance
goals for different highway classifications to aid in plan-
ning, design, and management. Motor vehicle mobility is
determined by volume-to-capacity ratio. Refer to the Or-
egon Highway Plan for mobility standards. See: Volume-to-
Capacity Ratio.

Mode (or Modal): A means of moving people or goods.
Modes such as rail, transit, carpooling, walking, and bicy-
cling that provide transportation alternatives to single-oc-
cupancy automobiles are sometimes called “alternative
modes.”

Modernization: Highway projects that accommodate exist-
ing traffic or projected traffic growth by adding capacity.
See: Preservation.
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MUTCD: Manual on Uniform Traffic Control Devices for
Streets and Highways published by the Federal Highway
Administration, 1988; a national standard for the design,
application and placement of traffic control devices includ-
ing traffic signals, signs, and pavement markings. Discussion
of pedestrian needs is limited.

National Highway System (NHS): A system of statewide
and interstate highways and intermodal connectors meet-
ing federal criteria (approximately 155,000 miles total),
designated by Congress in the National Highway System
Designation Act of 1995.

National Register of Historic Places (NRHP): See: SHPO.

Oregon Administrative Rule (OAR): A rule written by a
government agency intended to clarify the intent of an
adopted law.

Oregon Bicycle and Pedestrian Plan: As adopted June 14,
1995, establishes bicycle and pedestrian policies and
implementation strategies for ODOT, presents detailed
design, maintenance and safety information, and provides
facility design standards. The Bicycle and Pedestrian Plan
covers many main street issues such as speed reduction,
lane widths, medians, crossings, and intersections. The
plan stresses good roadway design that takes into account
the needs of all users.

Oregon Department of Transportation (ODOT): The
agency entrusted with moving people and products by all
modes to enhance the state's economy and livability.

Oregon Highway Design Manual (HDM): In draft as of
October 1999; final Manual is expected to be published in
early 2000. The Manual will assist designers in selecting
the appropriate standards for a highway project. In particu-
lar, it expands the discussion of urban highway design to
include traditional downtowns and central business dis-
tricts. The intent within these areas is to provide a pedes-
trian, bicycle, and transit friendly environment.

Oregon Highway Plan (OHP): As adopted March 18, 1999,
establishes policies and implementation strategies for Oregon
highways, including those that are also main streets. The
highway plan strikes a balance between local accessibility
and through movement of people and goods. It establishes
highway classifications as a tool to sort out investment pri-
orities for highway projects. Designations for downtown
commercial areas stress pedestrian access. Segment classi-
fications are set by ODOT in collaboration with the af-
fected cities and counties. See also: Special Transportation
Area.

Oregon Revised Statute (ORS): A law that governs the
state of Oregon, as proposed by the legislature and signed
by the Governor.

Oregon Highway Classifications
(*could be a main street)

Oregon Transportation Plan (OTP): As adopted September
15, 1992, the OTP defines transportation goals, policies
and actions for the next 40 years, and identifies a coordi-
nated multimodal transportation system to be developed
over 20 years. It gives increased emphasis to public transit,
intercity bus service, railroads, bicycles and walking, and
supports the development of compact, walkable communi-
ties. The OTP envisions downtown cores that are healthy
central hubs for commerce within an urban region.

Parking Lane: The recommended width for parallel parking
lanes along a highway is 8 ft (2.4 m), with 7 ft (2.1 m) as
an exception in constrained right-of-ways.

Pavement Markings: Painted or applied lines or legends
placed on a roadway surface for regulating, guiding, or
warning traffic.
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Pavement Width: The width of vehicular pavement of a
street, including moving and parking lanes but excluding
planters and sidewalks. See also: Roadway.

Pavement: The impervious surface dedicated to the circu-
lation and parking of vehicles. Sound environmental prac-
tice endeavors to minimize paved area which is consid-
ered detrimental to the watershed and increases the cost of
drainage.

Peak Hour: Hour of the day with the most traffic, usually
during the evening commute time but sometimes including
the morning commute time or early afternoon.

Pedestrian: A person on foot, in a wheelchair, or walking a
bicycle.

Pedestrian Friendly: Design qualities that make walking
attractive, including places people want to go and good
facilities on which to get there.

Pedestrian Scale: See Human Scale.

Planting Strip: That section of the sidewalk area which ac-
commodates street trees and scrubs.

Preservation: Projects that rebuild or extend the service
life of highways. Preservation projects add useful life to the
highway without increasing capacity. See: Modernization.

Prospectus: An internal ODOT tool that defines a project
in its planning stage. The prospectus describes project lim-
its, costs and funding, environmental issues, and approvals.

Quality of Life (QOL): A measure of human well-being
related to personal choice, including availability of leisure
time, discretionary income, and travel options.

Raised Median: A nontraversable median where curbs are
used to elevate the surface of the median above the sur-
face of the adjacent traffic face. Pedestrians may normally
cross the median but vehicles may not. See: Median.

Refuge Island: A nontraversable section of median or
channelization device on which pedestrians can take ref-
uge while crossing the highway.

Right-of-Way (ROW): The composite public area dedicated
exclusively to circulation—both physical and social—in-
cluding the roadway and pedestrian area.

Roadway: The paved portion of the street which is prima-
rily occupied by vehicles, including the travel lanes and
parking lanes. The roadway may also include a median
and refuge islands.

Roadway Manager: The ODOT person responsible for
making exceptions to the design standards.

Roundabout: An intersection design where traffic circu-
lates around a central island rather than proceeding
straight through and which has special features to reduce
conflicts inherent in conventional intersections.

Q@ cChapter 7: APPENDIX

Secondary Route: A parallel road to main street suitable as
an alternate route for through traffic, especially trucks.

Sense of Place: A highly desirable but elusive quality of a
neighborhood or city, often recognized only when it is
lost. An effective sense of place is created by many inter-
dependent elements, such as: the setting, buildings, streets,
meeting places, connections between important places,
activities, and the presence of people.

Shared Roadway: A type of bikeway where bicyclists and
motor vehicles share a travel lane.

Shoulder: The portion of a highway that is contiguous to
the travel lanes provided for pedestrians (when there is no
sidewalk), bicyclists, emergency use by vehicles, and for
lateral support of the base and surface.

Shy Distance: The lateral (side) clearance of a walkway or
vehicle travel lane as measured from the outside edge of
the walkway or lane to the nearest vertical obstacle such
as a building, fence, or pole.

Sidewalk: A walkway separated from the roadway with a
curb, constructed of a durable, hard and smooth surface,
designed for preferential or exclusive use by pedestrians.

Sidewalk Area: That portion of a street right-of-way which
is dedicated to uses other than moving and parking ve-
hicles. It includes primarily the sidewalks, plantings, and
street furniture.

Sight Distance: The distance a person can see along an
unobstructed line of sight.

Slip Lane: A wide-radius, right-turn channel to facilitate
high volumes of turning vehicles. See: Channelization.

Small-Scale Urban Highway Pedestrian Improvement
(SUPI): An ODOT program administered by the Oregon
Bicycle and Pedestrian Program that helps cities and
counties complete small pedestrian projects on urban
highways.

Smart Development: Development that implements the
state’s land use and transportation goals in urban areas. It
is "smart" because it: uses land efficiently; facilitates a
range of transportation choices; fully utilizes existing
public facilities; combines residential, commercial, and
community service activities within a neighborhood to
create a lively and safe environment; is designed to the
scale and comfort of people; and uses locally-appropriate

design to reinforce community identity and heritage.

Special Transportation Area (STA): A highway classifica-
tion identified in a corridor plan or local transportation
system plan. An STA is characterized by a downtown, busi-
ness district, or community center on an Urban Arterial
(not Expressway) with speeds no more than 25 mph (40
km/h), frequent street connections, and on-street parking.
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In an STA, local access and pedestrian travel is more im-
portant than through traffic movement. The STA designa-
tion allows changes from the usual highway standards
within the downtown, such as shorter block lengths and
higher levels of local congestion. This is balanced by strict
access management on the highway outside of the down-
town. STAs, as well as the other land use area designa-
tions, are applied to a specific area through the adoption
of a Transportation System Plan or Corridor Plan. (Through
the ODOT Exception Process, some STA design elements
may be applied to an appropriate highway segment when
not a designated STA.) See also: Oregon Highway Plan.

State Historic Preservation Office (SHPO): Agency prima-
rily concerned with the preservation of historic structures
and districts, such as property on, or eligible for, the Na-
tional Register of Historic Places. Any use of federal high-
way funds in a main street project requires review by
SHPO to determine if the project could have an adverse
effect on historic resources.

State Transportation Improvement Program (STIP):
ODOT’s adopted list of major projects covering 4 years.

Street: A place of movement and activity, defined by the
continuous line of buildings along its edges which have a
particular scale, dimension, form, and detail unique to
each street.

_ Street Network: A web of intersecting streets, which may
be diagonal, curvilinear, or irregular in its alignment and
variable at its intersections. See: Grid Pattern.

Streetscape: The combination of planters, sidewalks, street
trees, and street lights.

Terminal Vista: A building, sculpture, hill, or other large
object at the end of a street segment. A terminal vista tends
to slow the motorist and gives the pedestrian a landmark
with which to orient themselves.

TIF: Tax Increment Financing.

Threshold Gap: The distance from a pedestrian to an on-
coming motor vehicle sufficient for 50% of pedestrians to
choose to cross a street.

Traffic Calming: A set of techniques which serve to reduce
the speed and aggressiveness of traffic. Such strategies in-
clude lane narrowing, on-street parking, sidewalk exten-
sions into the roadway, surface variations, and visual clues
on a vertical plane. Although traffic calming is often a ret-
rofit to deal with identified problems, it is also an impor-
tant aspect of new construction to prevent problems from
occurring. See: Traffic Priority Device.

Traffic Control Device: Signs, signals or other fixtures,
whether permanent or temporary, placed on or adjacent to
a travelway by authority of a public body having jurisdic-
tion to regulate, warn, or guide traffic.

Traffic Management: The mitigation of traffic congestion
achieved by methods other than proximity of destinations,
road construction, or the provision of transit. The principal
methods are: transit, car-pooling, staggering of work hours,
and variable rate road tolls.

Traffic Priority Device: The various techniques which as-
sign priority to the moving vehicle at the expense of the
pedestrian; having the opposite effect of traffic calming.

Traffic Volume: The number of vehicles that pass a given
point for a given length of time (hour, day, year). See: Aver-
age Daily Traffic and Capacity.

Transit: The four general types of transit systems are heavy
rail, light rail, buses, and trolleys. In addition, there are hy-
brids such as taxi fleets and rental cars.

Transit Stop: The waiting area for bus or rail. The experi-
ence of waiting is considered to be as important as any
other consideration in encouraging the use of transit by
those who have the choice.

Transition Area: A length of street where an obvious changes
occur such as street width, building types, speed limit, or
landscaping. A well-defined transition area before main street
may be necessary to help slow traffic. See also: Gateway.

Transportation Demand Management (TDM): Actions
which are designed to change travel behavior in order to im-
prove performance of transportation facilities and to reduce
need for additional road capacity. Methods may include but
are not limited to the use of alternative modes, ride-sharing
and vanpool programs, and trip-reduction ordinances.

Transportation Growth Management (TGM): A program
administered by the Department of Land Conservation and
Development to assist cities and counties in dealing with
transportation issues.

Transportation Needs: Estimates of the movement of
people and goods consistent with an acknowledged com-
prehensive plan and state requirements such as the TPR.
Needs are typically based on projections of future travel
demand resulting from a continuation of current trends as
modified by policy objectives (such as avoiding principal
reliance on any one mode of transportation).

Transportation Planning Rule (TRP): Oregon Administra-
tive Rule 660-12 that establishes the relationship between
transportation and land use planning. The TPR stresses that
a community’s land use plan amendments and zone
changes that may affect a transportation facility should be
consistent with the adopted function, capacity, and perfor-
mance measures for the affected facility. Some of the TPR
requirements that applicable to main streets include bi-
cycle parking, bikeways and sidewalks, and safe and con-
venient pedestrian and bicycle access from the sidewalk,
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transit stops, adjacent development, and residential and
neighborhood activity centers within one-half mile.

Transportation System Plan (TSP): A plan for one or more
transportation facilities that are planned, developed, oper-
ated, and maintained in a coordinated manner to supply
continuity of movement between maodes, and within and
between geographic and jurisdictional areas.

Travel Lane (aka Driving Lane): Area of roadway dedicated
to vehicle movement. The recommended width for high-
ways is 12 ft (3.6 m), with 11 or 10 ft (3.3 or 3.0 m) permit-
ted in constrained right-of-ways under certain conditions.

Urban Arterial: A major street in an urban area. See: Arterial.

Utilities: General term for urban infrastructure, excluding
transportation. Utilities include electricity, telephone, fiber-
optic cable, gas, water, and sewer. While streets run within
public right-of-ways, utilities run within easements which
may overlap private lots.

Vehicle Miles Traveled (VMT): The average length of a ve-
hicular trip. VMT is one measure of the effectiveness of
balanced use as a measure of traffic mitigation.

Vertical Plane: The vertical aspect of a building or street-
scape, as opposed to the horizontal plane, which is the
plan view.

Volume-to-Capacity Ratio (V/C Ratio): A measure of road-
way congestion, calculated by dividing the number of ve-
hicles passing through a section of highway during the
peak hour by the capacity of the section. See: Capacity
and Congestion.

Walking Distance: The distance which may be covered by
a five-minute walk at an easy pace. This is the distance that
most people will walk rather than drive, providing the en-
vironment is pedestrian-friendly.

Vehicle: Any device in, upon, or by which any person or
property is or may be transported or drawn upon a high-
way, including vehicles that are self-propelled or powered
by any means.

Walkway: A transportation facility built for use by pedestri-
ans, including persons in wheelchairs. Walkways include
sidewalks, paths, and paved shoulders.

Wide Outside Lane: A wider than normal curbside travel
lane that is provided for ease of bicycle operation where
there is insufficient room for a bike lane or shoulder bike-
way; normally 14 ft (4.2 m). Gy
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Livable Oregon

621 SW Morrison, Suite 1300
Portland, Oregon 97205
503-222-2182
http://www.livable.org

Oregon Department of Forestry
2600 State Streen

Salem Oregon 97310
503-945-7213

http://www.odf state.or.us

Oregon Department of Transportation
Transportation Bldg.

355 Capitol St. NE

Salem, Oregon 97301-3871
888-275-6368
http://www.odot.state.or.us

Oregon Downtown Development Association
161 High Street, SE #236 or PO Box 2912 |
Salem, Oregon 97308

503-587-0574

http://www.odda.org

e-mail: info@odda.org

Oregon Economic and Community Development
Department

775 Summer St., NE

Salem, Oregon 97310

503-986-0123

http://170.104.101.34/DEPT.HTM

Oregon Parks and Recreation Department

State Historic Preservation Office

1115 Commercial St. NE

Salem, Oregon 97310

503-378-4168
http://arcweb.sos.state.or.us/SHPO/shpoabout. htm

Transportation Growth Management Program
635 Capitol St. NE Suite 200

Salem, Oregon 97301

503-373-0050
http://www.lcd.state.or.us/issues/tgmweb
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I. Introduction

Scenic corridors may encompass not just roadway pavement, right-of-way areas and
adjacent roadside, but also the many elements that make up scenic vistas. Features found within
scenic corridors may include lakes, streams wetlands; forest and agricultural lands; desert or
mountain views; urbanand rural scenes; and cultural and historic resources. A scenic corridor may
extend for miles and miles in horizon vistas depending on a corridor’s terrain. Similarly, the width
of a scenic corridor may include a closed canopy road or a narrow urban street.

Unfortunately, unplanned growth, uncontrolled signage, poorly designed development and
incompatible land uses can easily compromise the aesthetic quality of scenic corridors. Federal,
state and local scenic corridor protection programs have emerged to encourage creative roadway
planning. Such planning can yield direct and indirect benefits for communities, landowners and
roadway users. Direct benefits may include increases in tourism revenue due to identification on
state, federal and auto club maps; increases in business, tax revenue, and jobs from tourist dollars;
access to federal and state funding for planning and managing the corridor; increases in property
values, improved maintenance and higher budgets for roads; and access to money and other
assistance from state and national offices of economic development and tourism. Indirect benefit
includes the official recognition that what the community has is special. This official
acknowledgment carries with it a sense of community pride.

This paper addresses scenic corridor protection techniques, both regulatory and incentive- -

based. Section II discusses the roots of the scenic highway movement in the United States.
Section III then provides an overview of Federal scenic byway programs. Next, Section IV
describes state programs withan emphasis on Florida’s scenic highway program. Finally, Section
V of this paper discusses local government and community-based scenic corridor protection
strategies including tools and techniques for implementing scenic corridor programs.

11. Roots of the Scenic Highway Movement

The scenic highway movement can trace its roots back to the later half of the 19" century.
Frederick Law Olmstead created and developed avenues and boulevards that meandered through
urban parks.? Over time, these-thoroughfares increased in numbers as automobile transportation
became affordable for the American working class.

Some of the first scenic highways included suburban parkways built in Boston,
Massachusetts and Westchester County, New York in the early decades of the 20" century.? For
instance, the Bronx River Parkway, which began construction in 1913, was designed to provide

* National Trust for Historic Preservation, The Protection of America's Scenic Byways,
Information Series No. 68 (1992) (attached as Appendix A).
3 Seeid., at 1.



a pleasurable commuting experience by beautifying a blighted urban corridor.* This scenic corridor
provides scenic vistas and a limited number of access points for simple, comfortable travel along
the Bronx River.

III.  Federal Scenic Byway Programs
A. National Park Service

In the 1930’s the National Park Service (NPS) began constructing parkways using the
urban parkways around New Y ork City as models. These parkways now constitute a special type
of unit of the NPS.’ They are defined as highways “for recreational passenger car traffic with a
wide right-of-way that insulates the roadway fromabutting private property, minimizes intersections
and access points, and protects natural scenic values.”® These early parkways included the Blue
Ridge Parkway in Virginia and North Carolina and the Natchez Trace Parkway in Tennessee and
Mississippi.” Today, the NPS manages nine parkways, four of which are found in or near
Washington, D.C. Moreover, numerous national parks contain roads considered scenic corridors
including Skyline Drive in Shenandoah National Park, Virginia, and Going-to-the-Sun Road in
Glacier National Park, Montana.®

B. U.S. Forest Service and Bureau of Land Management

The U.S. Forest Service and the Bureau of Land Management also have scenic highway
systems.” The U.S. Forest Service (USFS) began its program in 1988 by designating roads within
national forest boundaries in 30 states.' USFS scenic highways are mostly protected by federal
ownership of the their land and in a few situations by scenic easements.'" However, many USFS
scenic highways pass through both public and private land. Like the USFS, the Bureau of Land
Management (BLM) has promoted a network of scenic roads called “Back Country Byways™ in
the western states. These scenic roads are intended to expose the beauty of the west that is not

4 .
See id
% U.S. Department of Transportation—Federal Highway Administration, Protection Techniques
for Scenic Byways: Four Case Studies (September 1990) (attached as Appendix B).
: See id., at 16.

See National Trust for historic Preservation, The Protection of America’s Scenic Byways,
supra nole 2,at2.

See id.
9

U.S. Department of Transportation—Federal Highway Administration, Community Guide to
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See National Trust for historic Preservation, The Protection of America’s Scenic Byways,
supra nDE 2,at L.

See U.S. Department of Transportation, Protection Techniques for Scenic Byways: Four Case
Studies, supra note 5, at 16.



easily accessible by major roads including prairies, deserts, canyons, historic towns, mountaintops
and wildlife."” Back Country Byways are classified into four classifications, depending on the
terrain and travel conditions.”> Most require trucks or four-wheel drive vehicles for reasonable
access. Thus, these byways may be impassable during certain times of the year.

C. National Scenic Highways Program

The federal government has been particularly interested in scenic byways for several
decades. Early interest was formalized in the 1960s with the creation of the Outdoor Recreation
Resources Review Commission."* In 1965, the Highway Beautification Act was passed, regulating
signage and junkyards along federally aided highways.'* Several federal studies of scenic byways
were also taken from the 1960s through the 1980s. However, legislation to create a national
system of scenic highways was not drafted until 1988 with the help of the Coalition for Scenic
beauty (now known as “Scenic America”).'®

In 1989, the Scenic Byways Protection Act was introduced in the House of
Representatives and the Senate, with support from engineering, environmental and economic
interests.'” Even though this particular bill was not approved, the 1990 appropriation legislation
for the Department of Transportationcontained provisions for implementing a study to recommend
guidelines for conducting a national scenic byways program. The study assessed existing scenic
byways, safety issues, economic impacts, tourism, and protection techniques of scenic byways.
The study generated further support for scenic byways, and in 1991 several more bills were -,
introduced in Congress.'®
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See National Trust for Historic Preservation, The Protection of America’s Scenic Byways,
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Congress passed the Intermodal Surface Transportation Efficiency Act (ISTEA)in 1991."
The Act provided funding, over six-years, for the construction and mamntenance of highways,
bridges and mass transportation facilities.”* The Act contains strong provisions for state and local
planning and a concern for assessing the impact of transportation projects on communities and
integrating transportation and community goals.

The foundations of the national scenic byways program are established in Section 1047 of
ISTEA.?' First, the Act creates a 17-member Scenic Byways Advisory Committee with the
purpose of assisting the Secretary of Transportation in developing a national scenic highway
program.?? The Committee is composed of six members from the federal government, three
members representing travel and tourism, two members representing transportation officials, two
members representing truck and auto users and four members representing the preservation and
conservation communities.”® This eclectic membership reflects the broad spectrum of interests
groups that are concerned about the scenic byways programand influence scenic byway legislation.

ISTEA creates a two-tier system of scenic byways:a system of designated roads that meet
national criteria and a system of five-star byways, the so-called all-American roads.?* The
“minimum criteria” for use in designating highways as scenic byways and all-American roads
requires the committee to address scenic beauty and historic significance of highway corridors,
operation and management standards, signage standards, safety standards, landscaping and
traveler’s facilities, and procedures for designating scenic byways.?*

The National Scenic Byways Program is envisioned as the next tier above state programs,
with all-American roads as the very best of the national byways.?® Participation by the states is
voluntary. The designation criteria must consider user needs, protection of resources and strong
public participation.”’ Furthermore, a corridor management plan is required as part of the

Intermodal Surface Transportation Efficiency Act, Public Law 102-240(1991), codified in
chapters 23 and 49 of the United States Code. Authorization of the National Scenic Byways Program can
be found at P.L. 102-240 § 1047, and codification can be found at 23 U.S.C. 101 (1996). The National
Scenic Highways Program can also be found in the Congressional Statutes at large at 105 Stat. 1996.

2l.‘j‘n id., at 23 U.S.C. 101,
See P.L. 102-240, supra note 19, at § 1047,
:; See id

See id.
¥ See U.S. Department of Transportation, Com ity Guide to Planning & Managing a Scenic
Byway, sugra note 9, at 10.

See National Trust for Historic Preservation, The Protection of America’s Scenic Byways,

supra note 2, at 5.
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designation process and the Federal Highway Administration has the responsibility to provide
technical assistance capability.?® Finally, for a route to be eligible for inclusion in the National
Scenic Byways Program, it must include: one or more of six intrinsic qualities (scenic, natural,
historic, cultural, archeological, and recreational), broad-based local community support for its
designation, and continued management as laid out in a corridor management plan.

IV.  State Scenic Byway Programs
A. Generally

ISTEA’s National Scenic Byways Committee decided thatroads should firstbe recognized
at the state level as scenic highways before they could be eligible to receive national byway status.
This decision caused the rapid development and enhancement of state scenic byway programs
across the country. As a consequence, most states have some type of scenic byways program and
they designate roads that have scenic values and historical and cultural resources.*® In a number
of states, such as Florida, formal scenic byways programs are authorized by legislation and are
designated in accordance to published standards and procedures.’' Other states, such as
Maryland and North Carolina, have programs with administrative authorization granted under a
general or executive authority.> Lastly, many states, such as Missouri and Illinois, have no formal
scenic highway program but have designated a road or roads as scenic, often as part of a special
initiative.*?

The procedures for scenic designation differ dramatically. In some states, designation of
scenic corridors is initiated at the local level. In other states, a state-level planning board or
committee nominates the roads. Formal scenic highway program designation criteria varies from
state to state. For example, California and Oregon have very defined and high standards of
designation that relate to aesthetics, natural beauty and historic resources.** Other state programs
apply criteria that relate more to tourism and travel experience. Whatever criteria are used, most
state scenic byways programs mark the roads with special signs. This special signage is designated
to heighten awareness of the roads’ special qualities.

¥ Seeid.
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State scenic byways are often promoted through maps and brochures as tourist
attractions.” However, most state programs do not incorporate the protection and management
of the road corridors into their scenic byways programs.*® Scenic protection of a designated
corridor is generally left up to local jurisdictions in which the road passes.

B. Florida

Florida had no official scenic highways program prior to ISTEA.*” The Florida Legislature
had designated several routes as “scenic and/or historic,” but they were chosen on a case-by-case
basis with no uniform designation criteria.*® In 1993, State legislation was passed to allow the
Florida Department of Transportation (FDOT) to establish an official program for scenic
highways*® In 1994, FDOT received a Scenic Byways Grant from the Federal Highway
Administration to create a Florida Scenic Highways Program.*’ The product of that grant was a
proposed Florida Scenic Highways Program. Then, in February 1997, the Secretary of the Florida
Department of Transportation approved and signed an FDOT procedure establishing the Florida
Scenic Highways Program as official*! Finally, in April 1997, the Program received federal
recognition.*? Since that time, the Federal Highway administration has awarded FDOT with an
“Environmental Excellence Award” for its creation of the Florida Scenic Highways Program. **

The Florida Scenic Highways Program is structured around the idea of building a grass
roots effort to increase awareness of Florida’s history and intrinsic resources. The program’s
mission statement reflects this purpose:

“The Florida Scenic Highways Program will preserve,
maintain, protect and enhance the intrinsic resources of
scenic corridors through a sustainable balance of
conservation and land use. Through community-based

3 See id.
36

See id.
n

See Florida Department of Transportation, Florida Scenic Highways Program Manual (1996),
at Chapter 1, §1.2.
3 See id. at Section 1.3. Scenic and historic highways legislatively mandated through the 1993
session include 19 highways from Escambia County to Dade County and of the 19 highways: 12 are
histuric,lﬁ’ are scenic and 1 is historic and scenic (see Appendix D for a listing of the highways).

“See FLA. STAT. § 335.093 (1993).

See Florida Department of Transportation, Florida Scenic Highways Program Manual, supra
note 37, at Section 1.3.
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consensus and partnerships, the program will promote
economic prosperity and broaden the traveler's overall
recreation and educational experience. ™

Implicit in the Florida Scenic Highways Program’s mission statement is the acknowledgment
that the program’s ultimate goal is to preserve, maintain, protect and enhance Florida’s unique
intrinsic resources. To date two highways have been formally designated under the Florida Scenic
Highways Program. The “Pensacola Scenic Bluffs Corridor,” which includes portions of State
Road 10A and U.S. 90, is approximately 11 miles in length and was officially designated as
Florida’s first State Scenic Highway on April 24, 1998.* The other designated State Scenic
Highway is the “Tamiami Trail Scenic Highway” which includes portions of U.S. 41 and is
approximately 49.5 miles in length and was designated on December 9, 1998.4¢

The Florida Scenic Highways Programconsists of three separate phases: eligibility, designation,
and implementation.*” During the eligibility phase an applicant forms a Corridor Advocacy Group
(CAG) to develop an Eligibility Application.*® After eligibility is established, the CAG begins the
designation phase by developing a Corridor Management Plan (CMP), which specifies the
procedures, protection techniques, and standards and regulations by which the scenic highway will
be managed.*® If designation is granted, then the implementation phase is initiated and the actions,
techniques, and procedures laid out in the CMP are carried out.*

Vi Protection Strategies: Tools and Techniques for Implementing Scenic Corridor .
Programs
A. Planning
1. Policy Statements

H Seeid,at §1.2.
45

See www.scenicfla.org (This is the website of “Citizens for a Scenic Florida,” a Florida
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A governmental entity may issue a policy statement regarding land use or land development that
provides a start for protection of scenic resources.’’ This policy may or may not be incorporated
in a comprehensive plan or zoning ordinance. Recognition by a local government that a roadway
Is scenic may spark enough citizen support to protect it. Policy statements may also strengthen
ordinances by influencing decision-making processes.

2. Comprehensive Planning

In Florida, local government comprehensive plans combine planning and regulatory
functions.*> They are legally enforceable documents used to plan for and regulate land use
development in the local jurisdiction. All proposed development within a jurisdiction must
demonstrate “consistency” with the comprehensive plan. In order for a particular use to have
consistency with the comprehensive plan it must be “compatible with and further the objectives,
policies, land uses . . . in the comprehensive plan.”*? Furthermore, this consistency requirement
ensures that the goals and objectives of the local comprehensive plan, such as scenic highway
designation, will be implemented in land use decision-making. Moreover, Florida’s Growth
Management Act addresses complications caused by multi-jurisdictional problems by requiring
each local plan to address intergovernmental coordination.**

A Scenic Highway’s CMP must be either adopted into a local government's
comprehensive plan or it must be demonstrated that the comprehensive plan already contains
provisions to protect the corridor.”® Specifically, these elements include a map displaying the -
corridor, a corridor vision statement, and goals, objectives and strategies related to the specific
local government.*® This required coordination helps ensure scenic highways do not suffer from
piecemeal local planning,

3. Pre-application Review of Development Proposals

51
See U.S. Department of Transportation, Protection Techniques for Scenic Byways: Four Case
Studies, st;})ra note 5, at 12.

See Florida Department of Transportation, Florida Scenic Highways Program Manual, supra
note 37, { Chapter 7.
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:: See id., at § 163.07.
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note 37, at §3.15.1.
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A local government environmental review process can be an important tool in protecting
scenic resources.”’ Development-approval processes generally include an environmental review,
which requires developers to do an environmental assessment of a potential building site. This
review can, and usually does, include an inventory of scenic, historical, and conservation resources
and assesses the impacts of the proposed development on those resources. An environmental
review does not by itself avoid adverse environmental impacts, but it usually does recognize
potential threats to the environment and may identify some mitigation of the impacts.

3. Site Plan Review and Design Guidelines

A Site Plan Review may be installed by a local government to act as a modified special
permit process.*® This middle-ground approach allows local governments more comprehensive
control over new development than is feasible through zoning alone, but at the same time reduces
“unbridled discretion” exercised by boards of county commissioners utilizing inadequate bylaws
whichare vague or lack necessary detail. This type of review is most often used for non-residential
uses.

Design guidelines and design controls can be utilized under a design review process to
effectuate what acceptable development ina community should look like.* Design guidelines may
be published by citizen groups or governmental bodies and do not require enabling authority.
Design controls, which are permitted by enabling legislation, require development to be in
compliance with design guidelines. A design review board could administer these guidelines and -
controls. This approach, coupled with Site Plan Review, would provide a heightened level of
scrutiny of development proposals along scenic corridors.

B. Acquisition of Interests
| 2 Fee Simple Acquisition

Ownership offers the surest way to protect scenic resources is to own them outright.
Ownership ofall or part of a scenic corridor assures maximum control of land use and design along
aroad. Title of land in “fee simple” is an absolute holding of real property without any limitation
on ownership.®” However acquiring property, whether by buying it or by donation, is usually the
most expensive way to protect it. Further, costs are not limited to acquisition but also involve long-
term management and maintenance. Moreover, scenic lands are often productive lands, and its

*7 See U.S. Department of Transportation—Federal Highway Administration, Scenic Resource
Protection Technigues and Tools (September 1990), at 28 (attached as Appendix E).

¥ Seeid.
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See id., at 9.



productivity is part of that which makes it scenic. Removing such lands from their productive roles
may interfere with scenic qualities.

2. Scenic or Conservation Easements

Scenic or conservation easements are the acquisition ofcertain limited rights to, or interests
in, real property.®' They are essentially an agreement between the owner of property and the
holder of an easement that the land will be restricted for certain specified uses that might
compromise the land’s scenic or natural qualities. They are increasingly being used to protect the
views from roads.

Conservation easements were authorized by statute in Florida in 1976.%* Section 704.06
ofthe Florida Statutes details the procedure for creating conservation easements.” A conservation
easement usually restricts the type and amount of development that may take place on the
property.** For example, inthe case of scenic highways, conservation easements can be used to
prohibit or restrict the placement of buildings or billboards on a scenic corridor to ensure the
preservation of scenic qualities. In Florida, easements are perpetual in nature, run with the land and

. may be in the form of an easement, restriction, condition or covenant. The easement Aruns with
the land,” so that as ownership changes, the land remains subject to the easement.*®

The easement's seller/donor (owner) may receive several benefits, including estate,
property, and income tax deductions and retention of certain rights to develop if specified in the
easement instrument. In addition, the easement is drafted to specifically address the particular
property's needs and owner's goals. Its flexibility makes the conservation easement a useful
instrument for attaining specific conservation goals.%

The easement's buyer/donee (holder) takes upon themselves the duty of monitoring and
enforcing the restrictions of the easement. The holder of the easement should have the time and
monetary resources to properly monitor the property and enforce restrictions. If these duties are
not performed properly the easement may be vulnerable to an attack on its validity for lack of
enforcement.

The Florida conservation easement law defines one type of a conservation easement as a
right or interest in real property which is appropriate to fulfill the purpose of retaining land or water
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areas predominately in their “natural, scenic,-open, agricultural, or wooded condition.”®” The
purpose and restrictions in the easement should be drafted to reflect these objectives. The
restrictions should be strictenough to protect the significant values of the property. Easements may
be designed, however, that permit development that is consistent with the easement’s purpose.®®

Any party that owns real property in fee simple may donate or sell interests in the property.
If the property is subject to any mortgages or liens those lenders must agree to subordinate their
rights in the property to the rights of the easement holder. Subordination is an IRS requirement to
qualify for some tax deductions, as well as sound policy to preserve the easement. %

Under Florida law, the holder of the easement must be either:

® agovernmental body or agency or
® acharitable corporation or trust
e whose purposes include:
1) protecting natural, scenic, or open space values of real
property,
(i1) assuring available land for agriculture, forestry, recreation, or
open spaces use,
(1ii) protecting of natural resources,
(iv)  maintaining or enhancing air or water quality, or
) preserving sites or property of historical, architectural,
archaeological, or cultural significance.”

Itis also possible to have co-holders of the easement, allowing two qualified organizations
to hold the easement. This arrangement brings together the strengths, abilities, and resources of
the two stewardship organizations. The co-holders may share responsibility jointly or an individual
organization can accept primary responsibility for enforcement of different restrictions.”

In order for the conservation easement to be enforceable, it must comply with all sections
of Florida Statute * 704.06. A conservation easement is defined in ' 704.06(2) as a Aperpetual, @
undivided interest in property. Also, public access may be granted in a conservation easement, and
is required for some income tax deductions.”” Moreover, baseline data on the condition of the
property at the time of transfer of the conservation easement must be recorded and incorporated
by reference into the easement to provide evidence of conservation resource value and to satisfy

" FLA. STAT. § 7 04.06(1) (1998) (emphasis added).

®  See JANET DIEHL & THOMAS S. BARRETT, THE CONSERVATION EASEMENT HANDBOOK, 5
(1988).

® See Treas. Reg. § 1.170 A-154(g)(2) (1998).

™ See FLA. STAT. § 704.06(3) (1997).

" See DIEHL, supra note 68, at 77.

" See DIEHL, supra note 68, at 8.
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certain IRS requirements.” It is best to compile the information for the baseline report prior to the
transfer, so that it can be easily incorporated into the easement.

In drafting the easement the drafter should clearly state the purpose of the easement and
identify all the boundaries ofthe property. The standards for the restrictions should be measurable
standards. For a good example of a model easement and explanations of each provision see Janet
Diehl and Thomas S. Barrett:s Conservation Easement Handbook (see also Appendix B of
Appendix E for an example of a scenic easement from Michigan).”* The conservation easement
is a flexible altenative to outright donations of land and offers the convenience to the property
owner of another entity enforcing the conservation restrictions. The disadvantages include the
monetary expense of monitoring the land, as well as decreased property value and decreased
owner control.

9. Land Trusts

Another alternative for conveying or acquiring title to real property for conservation
purposes, land trusts are often established to protect areas of unique scenic quality.” Land trusts
hold land and other property rights for the benefit of the public and often include educational,
recreational and scientific activities. Land trusts often have considerable flexibility in acquiring
property and the ability to act quickly and take risks to buy land before it is sold for development.
The downside, as with many of the acquisition techniques, is the cost of such a program.

The land trust arrangement was established by the Florida legislature in 1963. Since that
time, land trusts have become a popular vehicle for conservation. A land trust is an arrangement
whereby the Atrustee,® retains both legal and equitable title to land for the benefit of another party,
the Abeneficiary.€”” Major examples of land trusts include the Jackson Hole Trust of Wyoming and
the Big Sur Land Trust in California.

When a deed or other recorded instrument naming the trustee as Agrantee® sets forth the
trustee's powers, a land trust is created.”® Florida Statute '689.071 sets out elements of a land
trust that must be met in order to be entitled to the benefits of the statute. The following conditions
must be satisfied:

e The instrument must convey an interest in real property;
e The grantee in the instrument must be designated as a "trustee®;

7
It also provides the information necessary for a summary report for the easement holder to
utilize in monitoring the property.
™ See DIEHL, supra note 68, at 15,
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* The recorded instrument must confer on the trustee "the power and authority either to
protect, conserve and to sell, or to lease, or to encumber, or otherwise to manage and
dispose of the real propertye,

e The land trust agreement must be recorded.

If these conditions are satisfied, the trustee is vested with full ownership in the property,
with full power and authority which was granted in the recorded instrument.

The distinctive features of a land trust include:

¢ Both the legal and equitable titles to the property are vested in the trustee, and the
beneficiary has no interest in either.

* The trustee has no duties or powers other than to convey, mortgage, or deal with the
real property as directed by the heneficiaries or to sell or liquidate the property at the
trust's termination.

¢ The rights of possession, management, control, and operation of the property, as well
as the right to rents, issues, profits, and proceeds of sale or mortgage financing are
vested in the beneficiary.

e The rights, privileges, and obligations of the beneficiaries are not interests in real estate
but by the trust instrument are expressly characterized as personal property.”

Inland trusts, both legal and equitable titles to the trust property are vested in the trustee.®® .
Therefore, a land trust differs froma conventional trust under which the trustee holds legal title and
the beneficiary holds equitable title.*' The trustee holds the title and may sign documents affecting
tile when directed by the beneficiary or the terms of the trust.*> The beneficiary retains all other
rights and duties regarding the property -- collects rents, pays taxes, obtains insurance, and
manages the property.*’ Also, the terms usually contain the duty to convey the property to the
beneficiary at the termination of the trust.®*

As previously noted, a land trust beneficiary retains a personal property interest, not a real
property interest.*> The beneficiary, which can be a person, corporation, partnership, limited
liability corporation, or a combination,* has the duty to manage the property.®” Because the

" See Bruce S. Goldstein, FLORIDA REAL PROPERTY COMPLEX TRANSACTIONS 9-B-1, § 9.56
(The Florida Bar 1997). (Quoting: KENOE, KENOE ON LAND TRUSTS 1.C.[1.3] (1978)).

8 See Warda, supra note 77, at 16.

¥! See 76 AMERICAN JURISPRUDENCE § 12.

¥ See Warda, supra note 77, at 14.

B Seeid., at 14,

M Seeid., at 14.

¥ Seeid., at 15.

8 See id.

¥ Seeid.,at 17.
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duties, rights, and responsibilities of ownership reside with the beneficiary, the beneficiary also
assumes the responsibility and liability for mismanagement.®®

A land trust may be created in two ways: A property owner can deed the property to a
trustee, or a buyer can direct a seller to convey property to a trustee.* Two instruments typically
are involved in the creation of land trusts. First, a Aland trust agreement® states in detail the duties
and responsibilities of the trustee. The agreement may also refer to the relationship among the
beneficiaries when dealing with decision-making or profit-sharing. The second instrument, the
deed, conveys title to the trustee. The deed will usually contain language that Athe trustee is granted
full power and authority to protect, conserve, and sell, lease, encumber, or otherwise manage the
property described in the deed.e*

A land trust utilized as a vehicle for owning real property offers a number of benefits.
Advantages of land trusts include:

® Because the interest of a beneficiary of a land trust is personal property rather thanreal
property, a properly recorded judgment against a beneficiary does not constitute a
lien against the real estate held by the land trust. It should be noted, however, that
the filing of a RICO lien notice creates a lien in favor of Florida on the beneficial
interest in land situated in the county in which the notice is filed”’ A judgment
creditor also could perfect a lien against the personal property interest of a
beneficiary by following the necessary procedures for levying on personal property.

e The incompetency, death, bankruptcy, or divorce of one of several owners of a parcel
of real estate can create problems in selling, mortgaging, or otherwise dealing with
the property. If the propertyis held by a land trust, these circumstances affect only
the beneficial interests of the persons involved and not the real estate. Thus, with
appropriate authority granted by the land trust instrument, the trustee can effectively
mortgage, convey title to, or otherwise deal with the property despite the existence
of any of these circumstances. '

¢ Asnoted [in '9.57], the personal liability of the trustee is limited under Florida Statutes
'737.306(1)(a), which states that unless otherwise provided in the contract, a
trustee is not personally liable on contracts, except contracts for attorneys' fees,
properly entered into in the trustee's fiduciary capacity in the course of administration
of the trust estate, unless the trustee fails to reveal his or her representative capacity
and identify the trust estate in the contract.*?
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e Because the land trust agreement is not recorded, the identity of the beneficial owners
remains confidential.”*

There are some down sides to setting up a land trust. First, there is a cost incurred when
setting up a land trust and also with maintaining it** Moreover, finding a trustee that can be trusted
may prove to be difficult -- especially when considering that a trustee has full power to sell the
property.” The sale cannot be taken back, but the act could constitute criminal fraud %

4. Revolving Funds

Revolving fund approaches allow a group to purchase threatened property and sell it with
restrictions on alterations and use to a new owner.”” This approach works well for non-profit
groups willing to risk temporary ownership and to investcash and extra effort in seeking permanent
protection and responsible ownership for specific properties. The revolving fund approach differs
from the land trust approach in that revolving fund groups are usually independent and may keep
some of their property indefinitely.

There is a similar approach to the revolving concept referred to as “pre-acquisition” or
“passthrough” program.”® This approach involves a partnership between an organization and a
govemnment agency that will end up owning the property. The organization moves quickly to
acquire the property when an agency might not be able to act. Then, the organization covers its
costs by selling the property to the agency that permanently protects the property. The Nature
Conservancy and the Trust for Public Lands have utilized this approach when working with park
agencies, the U.S. Fish and Wildlife Service, and the U.S. Forest Service.?

5. Other Types of Acquisition
a) Lease-Purchase Agreements

Another approach to acquiring property outright is lease-purchase agreements. Under this type
of approach, rent paid under the terms of a lease is applied towards an already agreed upon sale

* Goldstein, supra note 79, at § 9.62.

* One example would be attorney’s fees.

% See Warda, supra note 77, at 73-74.

* See Warda, supra note 77, at 74.

%7 National Trust for Historic Preservation, Rural Conservation, Information Series No. 77

(] 993) (attached as Appendix F).
% See U.S. Department of Tra nsportation, Scenic Resource Protection Techniques and Tools,

supra note 57 at 12.

See id.
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e) Land Donations

Non-profit organizations and local govemnments sometimes receive gifts of property through
a donation or bequest.'®® However, it is critical for donors to give adequate notice of their intention
todonees, so the donees can solidify financial arrangements needed for the property’s maintenance
(see Appendix A of Appendix E for a list of representative guidelines for receiving property as a

gift).
C. Land Transfer Controls
1: Purchase of Development Rights (PDR)

PDRs is the purchase of easements that extinguish the right to develop property, leaving
the owner with all other rights of ownership.'” The price of the rights is determined by the
reduction in the market value of the property asa result of the removal of development rights. PDR
programs are often financed by the sale of bonds. Reasonably successful TDR/PDR programs for
preserving agricultural land have been implemented in Suffolk County, New York and in

Montgomery County, Maryland.''®

Z: Land Banking

Land Banking involves a local government obtaining fee simple to a parcel of land and then -

selling the land from its “land bank” with restrictions on allowable development of the land.''" In
effect, the govenment acts as a large-scale developer. Thus, it could acquire land along scenic
corridors and re-sell for development in locations least disruptive to scenic values. This approach
has been widely used in Europe, especially Sweden, Denmark and France.

3 Transfer of Development Rights (TDR)

TDRs is a planning tool in which a developer may own the development rights to a
property located in a designated no-growth zone and transfer those development rights to a
receiving zone for credits.'? Sellers of development rights receive cash for the land’s potential
without actually selling the land, developers are able to build to a higher density, and communities
benefit by concentrating development where it is decided to be appropriate while at the same time
protecting and preserving open space.

108
See id.
19 See National Trust for Historic Preservation, Rural Conservation, supra note 99, at 13,
0 See id.
"' See U.S. Department of Transportation, Scenic Resource Protection Technigues and Tools,
supra note 57, at 15.
"2 See National Trust for Historic Preservation, Rural Conservation, supra note 99, at 11.
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TDRs can be an effective tool for conservation, but they are complex and difficult to
implement.'"*- Unfortunately, there are few successful TDR programs in Florida or nationwide.'"*
This tool might be best utilized in or near metropolitan areas where the jurisdiction covers a large
area and a sophisticated planning process already in place.

4. Deed Restrictions

Deed restrictions, also known as covenants, are self-imposed restrictions on subsequent
owners of property when a property is transferred.'’® Deed restrictions operate similar to
easements and are commonly used with limited development and revolving funds. These
restrictions could impose development standards and limitations on property along and adjacent
to a scenic corridors.

Generally, restrictions are instituted in order to control the free use of the ownerzs property
for the benefit of others. Restrictive covenants may be utilized to control the uses to which the land
may be put.!'® Restrictive covenants can either be public or private. Public restrictions are
legislative in nature and are established to protect the public welfare."'” A zoning ordinance is an
example of a public restriction.!'® Private restrictions, on the other hand, are used predominately
in residential subdivisions to limit land use and to prevent nuisances.'"”  Frequently, private
restrictions are found in homeowner’s association documents where many mdividuals live in
ordered communities containing common areas.'?” Other examples are residential restrictions that
call only for single-family residences and building line restrictions which prohibit the erection ofa
building nearer than a specified distance from the lot lines.'*’

D. Land Use Controls

13
For a discussion of Transferable Development Rights as well as an easy-to-follow, illustrated

explanation of the TDR concept see An Analysis of the Development and Planning Alternatives to Protect
the Character of Eastern Sarasota County While Minimizing Adverse Impacts on Sarasota County
Taxpayers, prepared by the Conservation Clinic at the University of Florida Levin College of Law,
November 1999. See also Julian Conrad Juergensmeyer and Thomas E, Roberts, Land Use Planning and
Control Law (1998), at § 9.9.

114 See Florida Department of Transportation, Florida Scenic Highways Program Manual, supra

note 37.
115

See U.S. Department of Transportation, Scenic Resource Protection Technigues and Tools,

supra note 57, at 16.
1* See Florida Bar Continuing Legal Education, Florida Real Property Sales Transactions 289

(1978).

"7 See Florida Bar Continuing Legal Education, Florida Real Property Sales Transactions §
9.15 (9-1).

¥ See id.

" See id.

12 See id.

!2! See Florida Bar Continuing Legal Ed., supra note 118, at 292.
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1. Zoning Ordinances

A zoning ordinance is a set or rules used to guide land use and development.'”> They
consist of to parts: a zoning map and the ordinance. The map divides a given governmental
Jurisdictioninto land-use zones, each with certain development requirements and limitations. Most
zoning ordinances have at least five unique zones: residential, industrial, institutional, commercial
and open space.'” Within each zone various construction and development restrictions are
specified.

A zoning ordinance can be effective for minimizing the effects of urban sprawl. However,
for this benefit to be realized, zoning must be strictly enforced and mustensure development occurs
in conformity with the comprehensive plan. Unfortunately, there are also several drawbacks to
traditionalzoning, ' First, they are often inflexible. Second, different uses are typically segregated.
This segregation will not always protect a scenic corridor’s environment or character.

2. Overlay Zoning & Scenic Highway Districts

Zoning ordinances may contain special zones called “overlay zones,” also known as
“critical area zones.”** This type of special zoning may be applied to specific areas such as
highway corridors to protect specific resources found throughout a community.'? In these overlay
zones, special restrictions apply to all land, regardless of how it is traditionally zoned. Overlay

zoning does not affect the use or density regulations of existing zoning, but instead, it creates an -

additional set of requirements to be met when the unique resources protected by the overlay would
be affected bya proposed land use.'”” Possibly, the most common overlay device for protecting
a scenic road corridor is the highway corridor overlay district'?® (see Appendix C of Appendix E
for anexample of'a scenic highway districts ordinance from Charleston County, South Carolina).'?
These scenic highway districts are used to conserve and enhance the natural beauty along scenic
corridors. They work in conjunction with existing zoning classifications to ensure the preservation
of scenic resources.

' See U.S. Department of Transportation, Scenic Resource Protection Techniques and Tools,
supra note 57, at 18.

B See id.

M See id,

1 Seeid.

See National Trust for Historic Preservation, Rural Conservation, supra note 99, at 10.

"7 See U.S. Department of Transportation, Scenic Resource Protection Techniques and Tools,

supra no%&i‘?, at19.

See Florida Department of Transportation, Florida Scenic Highways Program Manual, supra

note 29,
'3 See U.S. Department of Transportation, Scenic Resource Protection Techniques and Tools,

supra note 57, at 19.
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3. Development Agreements

Pursuant to Sections 163.3220 through 163.3243 of the Florida Statutes, local
governments and developers may enter into development agreements that describe the way a
development may proceed.””® Any development agreement must be consistent with the local
government’s comprehensive plan and can only be adopted, amended or revoked after public
notice and hearings."*' Furthermore, these agreements may last up to ten years.'*> Consideration
of scenic resources may be a part of the development agreement process. In the context of scenic
corridors, development agreements could provide a level of certainty for a community regarding
potential development along a scenic corridor. They would be aware of and may be more able
to manage agreed upon development that takes place over a fixed duration of time.

E. Land Development Controls
1. Subdivision Regulation

In contrast to zoning, which governs the use of property in a community, subdivision
regulation controls the design of new development including what it will look like and how it will
affect the community.'*® However, given their related objectives, subdivision controls are often
coordinated withzoning ordinances. Thus, many communities combine the two concepts into single
land development codes.!* :

Subdivision controls can be an important scenic conservationtool. They can apply to any
parcel of land, not just traditional subdivisions, and can go a long way to lessen the negative scenic
impacts of development. On the other hand, subdivision regulations may also inhibit flexible design
standards that can enhance scenic resources. Two of the mot important aspects of subdivision
regulation are its design and engineering standards and performance guarantees.'** First, design
and engineering standards cover the divisionof property, including specifying the location of roads,
openspaces and other improvements. Second, performance guarantees, such as escrow accounts,
ensure that development will proceed only as approved.

2. Flexible Design Standards

a) Cluster Development

13 See id.
3 See FLA. STAT. § 163.3225 (1999).
132

See FLA. STAT. § 163.3229 (1999).
13 §ee U.S. Department of Transportation, Scenic Resource Protection Techniques and Tools,

supra note 57, at 22.
134

Alachua County, Florida, for instance, has combined the two. See Part 111, the Unified Land
Development Code, of the Alachua County Code. Alachua, Florida (1997, as amended).
135 Goe 1U.S. Department of Transportation, Scenic Resource Protection Technigues and Tools,

supra note 57, at 22.
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Cluster development is the grouping of development on a small portion of land, and can
be an effective way to limit development in scenic areas.*® This type ofland development control
allows for open accessible to nearby property owners and the public. Moreover, clustering often
appeals to developers because it allows flexibility in lot size and can be less expensive in terms of
overall improvements. Cluster development in the context of scenic corridors could maintain
viewsheds and protect unique natural and scenic resources. However, the success of programs
that would require clustering depends on balancing the property rights and expectations of the
landowner against the community’s need to preserve its scenic land."?’

b) Planned Unit Development

This type ofland development control treats large parcels of land as a single unit containing
a mixture of uses.”* They allow flexibility in zoning and often result in developments with greater
openspace than in traditional zoning. In residential areas PUDs could have an impact in the area
of protection of scenic corridors through site planning and roadway location focusing on the natural
resources along scenic corridors. They may also provide a way for local governments to
incorporate site design specifications into development.

¢) Performance Systems

Rather than making the general assumptions embodied in traditional zoning, performance
systems provide a way of analyzing the effects of proposed development.'*® Performance systems -
place the burdenondevelopers to mitigate objectionable impacts before a building permit is issued.
Generally, they operate with a point system and minimum point scores, or standards, can be set
for the impact on scenic views and natural qualities.

Taking either the form of an overlay district or of an amendment to the underlying zoning
provisions, the following zoning standards should reflect the scenic character of the district being
regulated:

a) Densities;

b) Limitations on paved surfaces;

¢) Restrictions on underground services; and
d) Restrictions on vegetational clearing,

1% See U.S. Department of Transportation, Scenic Resource Protection Techniques and Tools,
supra note 57, at 23,

"7 For a couple case studies and a brief discussion of clustering see An Analysis of the
Development and Planning Alternatives to Protect the Character of Eastern Sarasota County While
Minimizing Adverse Impacts on Sarasota County Taxpayers, prepared by the Conservation Clinic at the
University of Florida Levin College of Law, November 1999.

% See Florida Department of Transportation, Florida Scenic Highways Program Manual, supra
note 37.

'*? See National Trust for Historic Preservation, Rural Conservation, su pra note 99, at 11.
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In order to protect the scenic rural character of exurban areas, Calvert County, Maryland
includes among its design standard requirements, a front roadway buffer for the purpose of
maintaining and enhancing ““a visually attractive rural landscape.”*’

3. Development Moratoria

Anacross the board restriction on development permits until a certain governmental action
is complete, also known as a “development moratoria,” could be used to manage growth in a
community.'*! Moratoria may be appropriate when a community is revising its comprehensive plan
or trying to improve troublesome conditions such as heavy traffic congestion or limited sewer
capacity.'? However, a moratorium should not be used to postpone development indefinitely.'**
Otherwise, a community will open itself up to court challenges.

F. View Protection
1. View Preservation

In spite of preservation ordinances and design review regulations, many communities are
recognizing the need to take a comprehensive approach to protecting special vistas and scenic
roads. Communities are recognizing that vistas add to the local sense of place and image, which
contribute to quality of life and attracting business. Therefore, many communities have enacted
view protection ordinances utilizing a combination of tools, including height controls, use
restrictions, sign controls and landscaping regulations.'*

In some cities, suchas Austin, Texas, view protection concems have manifested in efforts
to protect views of important buildings such as state capitols. In other cities, such as Denver,
Colorado, mountain views have spurred special regulations to limit building heights. Furthermore,
some cities, like New Orleans and Houston, have attempted to beautify their city’s entryways,
which are the community’s welcome mat.'**

2. Tree Protection

14 gee Calvert County, MD. Calvert County Code, at 5-103.D.5a. See also Stokes, Saving
America 's“{i“aunnjsia‘e, at 176-86.

See U.S. Department of Transportation, Scenic Resource Protection Techniques and Tools,
supra note 57, at 24,
M See id,
143

See id.
M Seeid., at 35.
145 For a more detailed discussion of the Denver, Austin, and New Orleans’ view protection

ordinances see Appendix E at § 3.8.1.
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There is also an increasing interest in protecting existing trees across the nation. Americans
have increasingly begun to realize and appreciate the benefits of trees. More specifically, people
have recognized trees’ abilities to “soften the edge of development,” to contribute to a safer
healthier environment and reduce the phenomena known as “urban heat islands” by moderating
effects of sun, cold and wind.'* Furthermore, trees serve as screens against noise, stabilize soils
and provide a haven for wildlife."*” In response to growing community interest, a number of local
communities, such as Tallahassee, Florida, have adopted specific tree species as community
hallmarks.'** These designations and tree-related ordinances can help protect and conserve scenic
vistas.

An emerging legal issue that has caused problems for tree protection in many areas is how
to prevent an owner from clearing as site of trees before they apply for a building permit or site plan
approval."” Communities have responded in several ways. They include following the Model
Development Code approach and include tree removal under the definition of development that
requires a permit. Alternatively, other approaches utilize separate regulations that place restrictions
on land clearance, often as soil erosion and drainage control ordinances. Finally, some
communities have tree ordinances that require a review process that consideration of trees in
development proposals.

G. Signage

Sign control is an essential tool of scenic resource protection. Sign control should include
managing the location, appearance and existence of signage along scenic corridors.”® An ideal
systemwould convey information without creating clutter, blocking scenic views or contrasting with
the natural or cultural character of an area.

Inrecent times, courts have recognized aesthetic concerns as being a valid justification for
the use of the police power."' In many jurisdictions, aesthetics standing alone have been
recognized as a valid exercise of these powers.'*> Moreover, regulations prohibiting signs near
major highways and public places have been traditionally considered valid.'”> Although the
justifications given for regulating signage through the police power have included the desire to
protect travelers, most likely, grounds for sustaining these regulations have been based on either

146 See id., at 38.

T See id.

148

See id.

' See id.

5 See id., at 30.

"I This has been the case since Berman v. Parker, 348 U.S. 26 (1954).

151 See id. '

153

See, e.g., Illinois Highway Advertising Control Act of 1971, 225 [Il. Comp. Stat. 440/1 (1996)

(discussed in Scadron v. City of Des Plaines), 989 F.2d 502 (7™ Cir. 1993).
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aesthetics,'** or the preservation of areas where signs would mar the historic or naturally scenic
character of an area.'”*

The Federal Highway Beautification Act (FHBA) affects regulation of signage on the
Interstate Highway System and the Federal-aid primary highway system.'*® One of the main
purposes of FHBA is to “preserve natural beauty.”*” Thus, FHBA’s principal mandate is for the
“effective control” of signage by prohibiting signs within 660 feet of the right of way along interstate
and primary highway systems, unless an area is zoned for commercial or industrial uses."*® It is
possible for new outdoor signs to be constructed on industrial or commercial land within controlled
zones along Federal Interstate and Federal-aid primary system so long as they comply with the
size, height, and spacing requirements set forthin a federal-state agreement to implement FHBA..'*
Compensation must usually be paid for the removal of signs predating the law.'® Unfortunately,
funding for compensation has lagged, and at its current level it is doubtful that targeted billboards
will be removed in the near future. Overall, FHBA has provided the stimulus for many states to
control signs along highways or risk loss of federal funds.

The state of Florida has complied with the mandates of the FHBA by enacting Chapter
479 of the Florida Statutes.'®' On most points Chapter 479 is more expansive and restrictive than
the FHBA. For instance, Chapter 479 regulates signage along the State Highway System, in
addition to signage along the Interstate and Federal-aid Primary Systems.'®? Further, Chapter 479
requires that every who engages in outdoor advertising person, withcertain limited exceptions, must
obtain a license for that business, and must obtain a sign permit for every outdoor sign erected
within the controlled zone.'®*

The FHBA formerly provided that States with a scenic highway program may not allow
the erection of any signonany Interstate or Federal-aid primary highway designated scenic, subject
to some exceptions. However, Congress has revised FHBA and inserted an exception to allow
states to exclude fromstate or federal scenic byways designationany segment of a scenic road that

154

See Dukeminier, Zoning for Aesthetics Objectives: A Reappraisal, 20 Law & Contemp. Probs
218 (1955).

155 See Julian Conrad Juergensmeyer and Thomas E, Roberts, Land Use Planning and Control
Law (1998), at § 12.3, at 565.

:: See 23 U.S.C. § 131 (1999)(attached as Appendix G).

See id., at § 131(a).
::: See id., at § 131(b).

Igee id., at § 131(c)-(d).
":'I)'ee id., at § 131(g).

See FLA. STAT. Chapter 479 (1998) (attached as Appendix H). Furthermore, the Florida
Administrative Code Chapter 14-10 (1999) addresses Outdoor Advertising Sign Regulation and the
Highway Beautification Program (attached as Appendix I).

162 Seeid., at § 479.105.
18 See id., at §§ 479.04-.105.
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it determines to be inconsistent with the state’s criteria for scenic designation.'® Thus, Florida may
determine that certain areas along designated scenic highways should be excluded from scenic
designation and its outdoor sign prohibition.

Florida has provided that local governments may enact their own sign ordinances as long
as the regulations are at least as stringent as those in Chapter 479.'%* Florida Courts have upheld
carefully drafted, content-neutral local sign ordinances adopted pursuant to this authority.'* Thus,
any signage regulation used to protect scenic corridors should address size, location and lighting
of signs using reasonable time, place and manner restrictions. Furthermore, any attempt at on-site
sign regulation should utilize content-neutral and narrowly drawn ordinances to accomplish the
legitimate end of protection of a scenic viewshed.

H. Tax Benefits
The conservation of real property generates a number of opportunities to lower an

individuaks tax burden. Benefits may accrue through conservation conveyances in the areas of
federal income taxes, estate taxes, gift taxes, capital gains taxes, and ad valorem taxes.'¢’

1. Federal Income Taxes
The Internal Revenue Service recognizes a Aqualified conservation contributior® (such as -

a conservation easement) as a charitable contribution under Section 170 of the Internal Revenue
Code (Code).'* Yet, it places restrictions on what may qualify as a conservation contribution,

::; See S. 440, 104™ Cong., 1™ Sess. § 314 (1995).

Seeid., at FLA. STAT. § 479.155.

! See E.B. Elliot Advertising Company v. Metropolitan Dade County, 425 F.2d 1141 (5™ Cir.
1970). See also Hav-a-Tampa Cigar Co. v. Johnson, 5 So.2d 433 (Fla. 1941). Importantly, “point-of-sale”

or on-site signs, meaning those that were attached to property and advertised products or services
available on that property were excluded from the restrictions considered. Because of this exclusion, the
bounds of permissible regulation of point-of-sale signs was not ruled on by the Court in the above cases.
Thus, a local government should distinguish between on-site and off-site signs in drafting any regulation.
See also Metromedia, Inc. v. City of San Diego, 453 U.S. 490 (1981); City of Lake Wales v. Lamar
Advertising Ass'n, 414 So.2d 1030, 1032 (Fla. 1982).

"7 For further reading about vation and tax incentives, see Bowles, Downes, Clark, and

Guerin-McManus, Economic Incentives and Legal Tools for Private Sector Conservation, 8 DUKE ENVTL
L. AND POL’Y F. 209. See also SMALL, supra note 55 (additional explanations of the principles discussed

below).
' See ILR.C. § 170 (1999). L.R.C. § 170(h) states:

1.8 Qualified Conservation Contribution.—
1. In General. - For purposes of subsection (f)(3)(B)(iii), the term “qualified
conservation contribution” means a contribution-

A. of a qualified real property interest,
B. to a qualified organization,

27



The Code outlines a three-prong test to determine if'a qualified conservation contributionexists.'®’
Such a contribution must be (1) a qualifying real property interest, (2) to a qualified organization,
(3) exclusively for conservation purposes.'”

It is required that the contribution qualify as a real estate interest.'’’ The Code defines a
Aqualifying real property interest® as having any one of three characteristics."”  First, the owner
may donate their entire interest in the property (other than mineral rights).'” Second, the donor
may give a remainder interest in their property.'™ This would be an interest in the property that
would pass after the expiration of an intervening interest. For example, the owner may elect to

C. exclusively for conservation purposes. ;
2. Qualified Real Property Interest. For purposes of paragraph (1), the term
“qualified real
3 property interest” means any of the following interests in real property:
A. the entire interest of the donor other than a qualified mineral interest,
B. a remainder interest, and
C. a restriction (granted in perpetuity) on the use which may be made of the real property.

4. Qualified Organization.-For purposes of paragraph (1), the term “qualified
organization” means an organization which-

A. is described in clause (v) or (vi) of subsection (b)(1)(A), or
B. is described in section 501(c)(3) and-
i meets the requirements of section 509(a)(2), or
ii. meets the requirements of section 509(a)(3) and is controlled by an
organization described in subparagraph (A) or in clause (1) of this
subparagraph.
5. Conservation Purpose Defined.—
A. In General.— For purposes of this subsection, the term “conservation purpose” means-
i. the preservation of land areas for outdoor recreation by, or the education of, the
general public,
ii. the protection of a relatively natural habitat of fish, wildlife, or plants, or
similar ecosystem,
iii. the preservation of open space (including farmland and forest land) where such
preservation is-
L for the scenic enjoyment of the general public, or
IL pursuant to a clearly delineated Federal, State, or local governmental
conservation policy, and will yield a significant public benefit, or
iv. ‘the preservation of an historically important land area or a certified historic
structure. ...
5. Exclusively for Conservation Purposes. - For purposes of this subsection -

A contribution shall not be treated as exclusively for
conservation purposes unless the conservation purpose is protected in
perpetuity. ... Id

169 See I.R.C. § 170(h)(1) (1999).
170 See id.

M See id.

112 See 1LR.C. § 170(h)(2) (1999).

173 See LR.C. § 170(h)(2)(A) (1999).
17 See 1LR.C. § 170(h)(2)(B) (1999).
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donate the property upon deathto a conservation trust. One method of achieving this result would
be to place the property in a life estate for the duration of the life of the owner and grant the
remainder interest to the conservation trust. Upon death, the remainder would pass to the trust.
The creation of such a remainder interest would qualify as a real estate interest under the three
prong test above. Third and finally, a restriction placed on the use of the real property will serve
as a qualified real property interest (i.e. a conservation easement), provided the restrictionis placed
in perpetuity.'”® This option would allow the owner to retain ownership benefits of the property
subject to the easement restrictions. The restrictions would serve to preserve and protect the land
from any future development because such a restriction must be granted in perpetuity. '’

Inaddition to qualifying as a real estate interest, the interest must be donated to a Aqualified
organization.e'”” Such an organization may be a governmental unit such as the state or federal
govemment, or any of their respective agencies.'’® Alternatively, an organization formed under the
Internal Revenue Code * 501(c)(3) as a tax-exempt charitable organization may also qualify.'”

Finally, the gift must be made Aexclusively for a conservation purpose.€'® The Code lists
four criteria that may qualify as a conservation purpose.'$! First, the preservation of land for
outdoor recreation by, or the education of, the general public qualifies as a conservation
purpose.'®”  Second, a conservation purpose may be found if the interest was given for the
protection of a relatively natural'®* habitat of fish, wildlife, or plants.'* Third, the preservation of
open space may qualify as a conservation purpose.'®® To qualify however, the open space must

178 See 1.R.C. § 170(h)(2)(B) (1999).

' The federal government places restrictions on donations before they allow tax deductions. See
Reg. Sec. 1.170A-14(g)(2). The “first in time, first in right” principle threatens easements when a
superior right to the property exists such as a mortgage. For a discussion of conservation easements and
the subordination of mortgages and foreclosures, see Cheryl Denton, Conservation Easements in
Florida: Do Unsubordinated Mortgages Pose a Threat?, 70 FLA. B. J. 50 (April 1996). In general,

“lA]ny interest in the property retained by the donor (and the donor’s successors in interest) must be
subject to legally enforceable restrictions (for example, by recordation in the land records of the
jurisdiction in which the property is located) that will prevent uses of the retained interest inconsistent
with the conservation purposes of the donation.” Reg. Sec. L.170A-14(g)(1).

177 See 1.R.C. § 170(h)(1) (1999).

'8 See I.R.C. § 170(h)(3)(A) (1999).

I” See I.R.C. § 170(h)(3)(B)(1999).

1% See .LR.C. § 170(h)(3)(A) (1999).

¥ See I.R.C. § 170(h)(4) (1999).

" See LR.C. § 170(h)(4)(A)(I) (1999).

'™ Attempting to explain a “relatively natural” state with regard to a Michigan statute (the
Recreational Land Use Act), the Court states: “The focus is on the use of the land and whether it remains
in a relatively natural state or has been developed and changed in a manner incompatible with the intention
of the act. ... The central issue in this case is the character of the land.” Wilson v. McNamara, Inc., 173
N.W. 2d 851, 854 (Mich. Ct. App. 1988)(emphasis added).

18 See LR.C. § 170(h)(4)(A)(ii) (1999).

1% See I.R.C. § 170(h)(4)(A)(iii) (1999).
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be for the scenic enjoyment of the general public (or, pursuant to another delineated governmental
conservation policy) that will yield a significant public benefit."® Such open space may include
farmland and forest land.'®” Finally, the preservation of a historically important land or structure
may qualify as a conservation purpose.'*® The exclusivity requirement of this prong mandates that
these conservation purposes be protected in perpetuity.'®?

Once it has been determined that a qualifying conservation contribution has beenmade, the
taxpayer must determine the value of the donation.'”® In the event that the property owner donates
property, this is simply the fair market value of the property. However, the value of any easement
donation would be more difficult to ascertain. An appraiser must determine both the fair market
value of the property with and without the easement.'”! The difference between these figures
would yield the value of the easement.'”? Such values must be determined through a Aqualified
appraisale with appropriate documentation to verify the amount of the deductions.'”®

After the value of the easement has been ascertained, the taxpayer may determine the
extent of any deductions. According to the Code, the taxpayer may be eligible to deduct an
amount equal to thirty percent (30%) of the taxpayers adjusted gross income, up to the value of
the easement.'”* The donor may take this deduction no more than six years and the deduction must
cease once the value of the easement has been deducted.'”

The following example may help one develop a better understanding of the Code
regulations. Assume that a property has an appraised fair market value of $100,000. The
landowner donates a conservation easement to a qualifying organization such as a land trust. The
easement restrictions reduce the value of the property to $64,000. Thus, the value of the easement
(and the landowner=s gift) would be $36,000. Assuming that the landowner has an adjusted gross
income of $60,000, they may deduct $18,000 ($60,000 x 30% = $18,000). This deductionmay
be taken the following year as well (assuming the adjusted gross income is constant) until the value

1% See id.

%7 See id.

1% See LR.C. § 170(h)(4)(A)(iv) (1999).

1% See LR.C. § 170(h)(5)(A) (1999). See Reg. Sec. 1.170A-14(g) (discussing the requirements
of the donor to protect the property in perpetuity).

1% gee STEPHEN SMALL, THE FEDERAL TAX LAW OF CONSERVATION EASEMENTS, 17-1 (1990).

1 See id.

192 See id.

193 §oe THE LAND TRUST ALLIANCE, APPRAISING EASEMENTS, 5 (1990).

19 See LR.C. § (b)(1)(C) (1999). Alternatively, the Code offers an election that may offer greater
tax savings. In many situations however, it will offer no greater benefit. With the election, “a taxpayer
who makes a charitable gift of appreciated property can choose to reduce the amount of the deduction to
the cost or bases of the property, and one important new rule will follow: the value of the gift (a reduced to
basis) will be deductible up to 50% of the taxpayer's income, compared to the 30% ceiling without the
election. The decision to use the new rule is made by making an ‘election’ to reduce the value of the gift to
basis, and to increase the deduction to 50% of income.” STEPHEN SMALL, PRESERVING FAMILY LANDS:
ESSENTIAL TAX STRATEGIES FOR THE LANDOWNER, at 93, See LLR.C. section (b).

195 See id.
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of the easement donation has been deducted (up to a maximum of six years). In this example, the
landowner may take two years of the full deduction before the amount of the donation has been
reached.'”

2. Estate Taxes

Estate taxes are imposed on the right to transfer property by death.'”” The highest effective
federal estate tax rate is fifty five percent (55%). Such rates underscore the importance of sound
estate planning.'”® A conservation conveyance may be used to dramatically reduce estate taxes.'®

The Ahighest and best use® of a property dictates the value of the property for purposes
of estate taxes.”® This amount is typically not what the existing use of the property may be, but
the development potential of the parcel.””! Thus for example, a desirable piece of farmland would
be valued at the price developers would be willing to pay for it (for subdivision of the property)
rather than the value of the parcel as farmland. The heirs of the property would be required to
satisfy the estate taxes due on the fair market value of the property at its highest and best use, in
addition to any other assets that the heirs may have inherited. 2> With the estate taxes due within
nine months, heirs are often forced to sell the inherited land just to meet the estate taxes due.?®

The use of a conservation easement or other conveyance may reduce the estate taxes.?*
By donating a conservation easement, the property owner is reducing the tax base of the
property.?”* Such a restriction on the property would serve to lower the Ahighest and best use.”2% -
Thus, the development potential of the property would be significantly diminished. Such a
reduction would be reflected in the amount of estate taxes paid by the heirs of the estate.2%’

Sucha conservation easement may be made during the life of the owner or upon death. 28
If the easement is made during the lifetime of the owner, the conveyance would immediately

1% See Florida Land Trust Association, Preservation For Floridians, 26-27 (1991). See
generally Small, The Federal Tax Law of Conservation Easements, at 20.

197 See HENRY CAMPBELL BLACK, BLACK’S LAW DICTIONARY, (5" ed. 1990). The tax is levied on
the decedent’s estate and not on the heir receiving the property. See id. A tax levied on the heir receiving
the property would be an inheritance tax. Id

" See JANET DIEHL & THOMAS BARRETT, THE CONSERVATION EASEMENT HANDBOOK, 55-56
(1988).

1% See id.

™ See id., at 55.

W See id.

M See id.

0 See id.

M See id.

5 See id., at 56.

M Seeid., at 56.

7 See id.

28 See id.
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depreciate the value of the property.”” Such a depreciation would be reflected in the estate taxes
at the death of the property owner.*'° In addition, the owner would be able to capitalize on the
benefits of an income tax deduction discussed above.?!!

An owner may choose not to limit their rights in the property during the owner=s lifetime *'?
Should the owner choose, they may elect to donate a conservation easement upon their death.
Sucha devise would similarly reduce the taxable value of the estate as the conveyance during the
lifetime of the owner?'* However, the conveyance of the easement would not occur until death
of the owner. At that time, the easement would pass and the heirs would realize the tax
consequences of the estate with the easement.?'* Of course, the income tax benefits would not be
realized by the property owner if the easement passed at death.

3. Gift Taxes

Gift taxes are imposed on a donor (the person making the donation) for the transfer of
property.?'® This tax is based on the fair market value of the property at the time of the gift '®
Similar to estate taxes, such a grant would serve to reduce gift taxes on gifts of property made
during the lifetime of the owner.2!” By donating the easement before the gift is made, the property
owner reduces the value of the property that would be subject to gift taxes.?'® By reducing the
value of the property, the owner reduces the level of taxes that he or she will face due to the
transfer2'® If for example, the gift is made to the ownerss children (spouses benefit from an
exemption), the donor would benefit from the reduced gift taxes owed on the transfer.2

4, Capital Gains Taxes

When one donates an interest in the land, such a donation will ultimately serve to reduce
any capital gains taxes on the property should the owner decide to sell their interest. As applied
to real property, capital gains are basically the increase in value of the property while in the owner=s
possession. Capital gains realized when one transfers property are treated as income for purposes
of taxation. The granting ofan easement would reduce the amount of the property=s appreciation

¥ See id.

M See id.

M See id.

1 See JANET DIEHL & THOMAS BARRETT, THE CONSERVATION EASEMENT HANDBOOK, at 56.
M See id.

M See id.

38 See HENRY CAMPBELL BLACK, BLACK’S LAW DICTIONARY, (6" ed. 1990).

6 See id.

N7 See JANET DIEHL & THOMAS BARRETT, THE CONSERVATION EASEMENT HANDBOOK, at 57.
N8 See id.

1 See id.

0 See id.
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from the time of acquisition.””' Thus, the gain of the property would be proportionately reduced
by the value of the easement.***

5 Ad Valorem Taxes

In Florida, ad valorem taxes are proportional to the assessed value of the property.??
Donating a conservation easement should reduce the assessed value of the interest retained in the
property.??* Thus, the limitations of development on the property will reduce the appraised value,
decreasing the amount of ad valorem taxes owed by the taxpayer.’”® Since the charitable
contributionof the Code requires that a Aqualified appraisal*® of the property be produced,?’ the
property owner may use this as evidence of the reduced value of the property to the County
Property Appraiser. Therefore, the owner would realize a reduced tax burden of their annual ad
valorem taxes.”®

An alternative method of reducing the ownerss ad valorem taxes would be to downgrade
the zoning of the property.”” For example, an owner could seek to re-zone the property to open
space. Since a change in zoning would not be permanent, the owner could later petition to re-
upgrade the zoning classification.”*® Though this probably would not reduce taxes as much as a
conservation easement, it may provide some tax relief for the taxpayer.2*!

! See Stephen Small, The Federal Tax Law of Conservation Easements, 17-14.

¥ See generally id., at 17-14 to 15.

3 FLA. CONST. art. VII (1997).

4 Gee JANET DIEHL & THOMAS BARRETT, THE CONSERVATION EASEMENT HANDBOOK, at 56.
Note however, in instances where the donor maintains an unencumbered interest in surrounding property,
the assessed values in surrounding property may increase due to the added amenity of a conservation
easement. See STEPHEN SMALL, THE FEDERAL TAX LAW OF CONSERVATION EASEMENTS, at 18.

5 See id. .

¢ The Code requires that a qualified appraisal “include, among other things, a description of the
property, the method of valuation used to determine the fair market value of the property, certain
information about the appraiser and his or her qualifications, and a description of the fee arrangements
between the donor and the appraiser.” STEPHEN SMALL, THE FEDERAL TAX LAW OF CONSERVATION
EASEMENTS, at 19-3. The appraisal must be performed by a qualified appraiser which is “one qualified to
make appraisals of the type of property being valued and cannot be a person whose relationship to the
taxpayer or the donee organization would cause a reasonable person to question the independence of such
appraiser.” See id. at 19-2 to 3.

7 See The Land Trust Alliance, Appraising Easements, 5.

% See JANET DIEHL & THOMAS BARRETT, THE CONSERVATION EASEMENT HANDBOOK, at 56.

% Telephone Interview with Robin Tardiff, Property Appraiser (Land Section) for the Manatee
County Property Appraiser (Feb. 10, 1999).

M See id.

B Assessed property should reflect the just value of the property. FLA. CONST. art. VII
5.4(c)(2)(1997). A downgrade in zoning may have a negative effect on the just value of the property.
Florida Statutes state that the county property appraiser shall consider “[T]he highest and best use to
which the property can be expected to be put in the immediate future and the present use of the property,
taking into consideration . . . local and state land use regulation....” FLA. STAT. § 193.011(2)(1997).
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Applying for greenbelt status may also reduce the tax burden.?*> Greenbelt:s give the
owner an agricultural exemption on the ad valorem taxes of the property.”* To qualify however
for greenbelt status, the property must be used for a bonafide commercial agricultural use.**

6. Conclusion

The land donations can provide several tax benefits to the donor of the interest. Such a
gift enables the donor to take a deduction as a charitable gift on their federal income taxes. Upon
death of the owner, the conveyance reduces the tax burden upon the estate before the property
passes to heirs. The owner of the property may donate more property that has been encumbered
witha conservation easement before subjecting themselves to gift taxes. Should the owner decide
to sell the property, they will realize proportionately reduced capital gains after granting a
conservation easement. Finally, the owner receives an immediate benefit witha reduction in their
annual ad valorem taxes. Such benefits may amount to substantial savings to the taxpayer who
donates the real property or a conservation easement.

L Voluntary Approaches
1. Inter-jurisdictional Approaches

Inter-jurisdictional agreements are a particularly important scenic conservation tool in
corridors that cross two or more jurisdictions. They are contracts executed by local governments .
in order to most efficiently use services and facilities among adjoining jurisdictions?** They allow
local governments to exercise together all power and authority that the govemnments share in
commonand could exercise independently. In Florida, local governments are allowed to enter into
such agreements pursuant to Section 163.01 of the Florida Statutes.”*

Interlocal agreements may create new entities that implement the agreement. This entity
could perform the operational functions of a scenic highway program such as management and
administration. Furthermore, an interlocal agreement could establish an independent special district
to implement a scenic byway corridor.

2 Special Districts

32 Telephone Interview with Robin Tardiff, Property Appraiser (Land Section) for the Manatee
County Property Appraiser (Feb. 10, 1999).

1 See id.

M See id.

15 See Florida Department of Transportation, Florida Scenic Highways Program Manual, supra
note 37.

136 See FLA. STAT. § 163 (1999).
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Special districts, governed by Chapter 189 of the Florida Statutes, are local units within
certain limited boundaries that have specific governmental purposes.’” They may be either
dependent or independent. Dependent special districts are created by an ordinance of a local
govemment having jurisdiction over the area. Independent special districts, on the other hand, can
only be created by the Florida Legislature, the Florida Governor and Cabinet, and in certain
circumstances, local governments.

As stated earlier, local govemments can create special districts by interlocal agreement.*
A special district, created in this manner, could be useful for a scenic byways program. Under this
type of scenario, a multi-jurisdictional independent special district with the necessary funding could
focus on the protection of a scenic corridor by utilizing its “own governmental powers” to most
effectively implement the other various tools to enhance and conserve scenic byways.

Finally, a variation of the special district is the community development district (CDD)
authorized in Chapter 163 of the Florida Statutes which allows large scale developments, often
developments of regional impact (DRIs), to utilize tax free bonds to construct and maintain
improvements, including roadways.”* A scenic corridor could be maintained and protected over
the life of a CDD program.

VI Conclusion

With the creation of a National Scenic Byways Program, the opportunity to develop \
new scenic byways and to strengthen the protection of existing byways has increased
dramatically. Some states, with the help of federal funding, have established new scenic byway
programs in recent years, while other states have enhanced their byway programs. However,
designation under scenic highway programs has provided only the trigger for protecting scenic
corridors.

The real protection of scenic corridors rests in the hands of local communities requires a
strong commitment to implementation of scenic corridor management plans that utilize corridor
protection strategies. Thus, communities must explore the many tools and techniques capable
of being utilized as corridor protection strategies. These protection techniques cover a wide
spectrum from fee-simple ownership to ordinances that prohibit certain types of land use to
self-directed grass roots efforts to protect and enhance scenic beauty.

In the long run, the success of corridor protection will rest on the ability of local interest
groups to work together to balance the goals of fostering economic prosperity with protecting

¥ See FLA. STAT. § 189 (1999).
i;: See supra this paper section § V(I)(1).

See FLA. STAT. §§ 163.360 - 163.385 (Community Redevelopment, in general Chapter 163
Part III).
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the values of a scenic corridor. Thus, the protection of scenic comdors will necessitate local
cooperation, commitment, and attention. However, “where there is a will, there is a byway.**"

240 gee National Trust for Historic Preservation, The Protection of America’s Scenic Byways,
supra note 2, at 17.
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Significant Changes Made in Rules of the Wisconsin Department
of Transportatlon for Land Dlvlsions Abuttmg Stat H:ghways

] W’th an EfoCtIV?B date of February 1 1999 the Vsﬂsconsm Depadment of _

t of Transportatm contributed its component 'to_

The new versmn of TRANS 233 makes the foilowing stgnrf“ cant'-changes

= 1 DOT will now review all land dlwsrons mvolwng lands dlrectiy abutting state
“highways or urban connecting streets that are part of the state trunk highway

the state trunk highway or connecting highway by a service road, or by

unplatted roads owned by the subdivider. The rule also applies to land divisic
abutting highways that mtersect with a state trunk hrghway or oonnectlng :

S

i h;ghway

: 2. DoT revuew and approval extands to all manner of land dlvmons full state
- subdivision plats, "county subdivision plats,"” minor subdivisions done by

certified survey map, land divisions done by “metes and bounds," conveyances,
etc. The underlying authority for the expanded state review is Wis. Stats. ..

§236.13(1)e, and also Wis. Stats. §86.07(2), the statute givmg state contrel over
connectlons to stata hlghways

3 All such divisions are requ:rad to have advance approvai of \MsDOT HEE
- Applications must be submitted with a $110 review fee, and the Department has

20 calendar days to complete its review.

4. The application must show all peripheral state and state-related highways as
well as all public and private roads or driveways wnhan the land division that
intersect with the peripheral state road.

5. Setback rules are modified to allow some reduction in standard state
setbacks pursuant to local ordinances, but the variations allowable by local
ordinance are relatively minor. (Local ordinances can reduce the setback from
110 feet from the centerline to 100 feet, for example.)



6. The rules are more restrictive with respect to what can occur within the
setbacks. For example, signs, parking lots, driveways, septic systems, and
draunage facilities are prohibited wuthm the setbacks

Public utl|lﬁ98 may mstall or mamiem utmty faculrties wnhm setbacks

7. The Department wnlf analyze whether the area belng subdmded has nouse
levels warranting noise barriers under Administrative Rule TRANS 405. If so,
the land developer will be responsible for noise barriers and a notation must be
piaced on the plat or CSM wammg owners of the noise levels

5 ifﬁ O .dnveways wﬂh state h;g

10_ _Storm dramage standards are now artfculated in the oode The pertunent
é lad_dts_'j:_j:__:__ e of storm waters sha

i sta_ _ ard is that ant""' )

' 11 The Department oontmues to heve power to grent vanances. However |f the
 Department later acquires land, the Department is not required to pay
oompensatron for struclures or |m provements that are authorlzed by varlanoe
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Joseph k§ leibham

STATE SENATOR

FOR IMMEDIATE RELEASE
FOR INFORMATION, CONTACT: JANUARY 28, 2004
State Senator Joseph K. Leibham (888) 295-8750

RULES COMMITTEE MOVES TO SUSPEND PART OF TRANS 233
Remaining Rule Clarifies DOT's Authority Over Land Use Along State Highways

Madison...Members of the Legislative Joint Committee for Review of Administrative Rules (JCRAR) moved on
Wednesday to suspend portions of an administrative rule that regulates development activities along state trunk
highways in Wisconsin. Citing the need to protect private property rights, promote economic development and
reign in the scope of authority over these activities by the Department of Transportation (WisDOT), JCRAR voted to
strike portions of Trans 233. Trans 233 is a comprehensive administrative rule that gives WisDOT the authority to
regulate development lands that abut state trunk highways or connecting highways in Wisconsin. The rule
suspension addressed concerns raises by numerous citizens who own land along state trunk highways in Wisconsin.

"The current implementation of Trans 233 greatly exceeds the scope of statutory authority that the legislature
granted to WisDOT," said JCRAR Co-Chairman, State Senator Joe Leibham (R-Sheboygan). "Trans 233 has become
a major barrier to economic development and job growth and runs over private property rights."

Senator Leibham said that the actions of JCRAR would suspend portions of the rule that went into effect in 1999.
Specifically, the committee's action will limit the purpose and scope of WisDOT's plat review authority to
"subdivisions" of five or more 1.5 acre lots that are adjacent to state highways. In addition, the suspended rule will
allow for the reasonable and economic beneficial use of private property with state highway setback areas while
prohibiting those improvements that create a legitimate threat to the health and safety of traveling motorists. "Prior
to today's committee action, the state was controlling the use of private land without providing any compensation,”
Senator Leibham said. "This power was never granted to WisDOT by the legislature and it had to be stopped.”

In an effort to ensure the continued safety of our roadways, Senator Leibham said WisDOT will retain the ability to
manage access points onto state highways and have the ability to require vision corners at intersections and
driveways. "Today's actions will restore private property development rights while maintaining our ability to ensure
safety on our highways," Senator Leibham said.

Senator Leibham said that he and JCRAR Co-Chairman, State Representative Glenn Grothman (R-West Bend) had
several meetings and communications with the WisDOT administration, including a letter spelling out concerns with
Trans 233, and allowing them to address JCRAR on two separate committee meetings. “"What was originally
intended to be a vehicle for the State to review and manage projects that would adversely affect highway safety
had grown into a review and objection process against economic development and growth," Senator Leibham said.
"Qur actions were necessary to reign in the expanded authority and power of the state so that private property
rights can be protected.” ’

The motion passed by JCRAR suspends identified language from the current Trans 233 immediately. The
suspension will remain in effect until new legislation is passed by the full legislature. Leibham said he is open to
continuing dialogue with WisDOT to address the suspension and concerns with Trans 233. “Our goal is to reform
Trans 233 so that it is consistent with the authority approved by the legislature and seeks to promote highway
safety without restricting job growth, economic development, or infringing on the rights of private property owners,”
Senator Leibham said.

hay

State Caphiol: RO, Box 7882 - Madison, W1 $3707-7882
ORI 266- 2056 - Toll-Free. (888 295-8750 « Fax, (608) 267 6796 - E-Mail. Sen. LeibhamBlegis state wius
Sth Districr: 3518 River Ridge Drive - Shebaygan, Wi 53083 - Phore. (9207 457-7367
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Fast facts Law of the month
. Legislature suspends portions of Transportation
Newsletters Administrative Rule 233 News release archives
Campaigns January 29, 2004

Wisconsin Department of Transportation (WisDOT) Public hearings and meetings

Secretary Frank Busalacchi today said the Legislature's
decision to suspend regulatory oversight of land
divisions along state highways could have a harmful
impact on highway safety that may cause an increase in
traffic crashes and injuries.

Request a speaker
WisDOT media contacts

Busalacchi made the comments after the Legislature's
Joint Committee for Review of Administrative Rules

suspended portions of Transportation Administrative

Rule 233 (Trans 233).

Busalacchi said the rule has served Wisconsin well for
many years by promoting sustainable development,
improving traffic flow and helping to reduce traffic
crashes, especially rear-end collisions that occur when
there are too many access points along a highway.

"Studies consistently show the number of crashes on
both urban and rural highways rise as the number of
driveways per mile increase. We can ill-afford to ignore
a tool that has a positive impact on highway safety," he
said.

Busalacchi called the suspension a step back for
reasonable regulatory reform. "We need reforms that
maintain standards while providing program
efficiencies, not sweeping changes that have a
detrimental impact on public and private investments,"
he said.

The Department of Transportation appeared at several
Legislative hearings to express concerns about
significant changes in the rule. The department has
proposed a series of revisions focused on speeding up
the land division review process and improving the
working relationships of businesses, developers and
state and local agencies.

Busalacchi said the suspended rule could make it more
difficult to preserve public investments in roads and to
create the type of sustainable developments that bring
economic opportunities and job growth to Wisconsin.
He noted the negative impact traffic jams, congestion
and over-development have on communities.

"This change harms long-range planning efforts that
help preserve investments in transportation corridors
and contribute to the quality of life and attractiveness of

http://www.dot.wisconsin.gov/news/news/2004general/opa-trans233022.htm 2/14/2004
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Wisconsin's cities, towns and villages,” he said.

Trans 233, which was first created in 1956, has been
revised several times over the years. It regulates the
division of land along state highways and local
connecting highways. The rule applies to access points,
such as the number of driveways, but also allows
WisDOT to regulate setback requirements and certain
aspects of noise, vision and storm water drainage,

Statewide, nearly 1,900 Trans 233 reviews are
completed each year. WisDOT estimates that number to
drop to about 150 since the department's authority will
now be limited to land divisions associated with
subdivision developments. In recent years, ten times as
many land divisions occurred via non-subdivision
methods than by subdivision.

WisDOT will retain its authority under Transportation
Administrative Rule 231 to issue permits for driveways
abutting state highways.

For more information contact:
Randy Romanski, (608)266-1114
Kevin Chesnik, (608)266-6885

’ Return to top
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N (hnpnu'li 3 mmmnmnsm 13.93 (2m) county. As of January 1, 1997, there 11,813 miles of trunk

1, Slﬁ.. 4 IMNOMMM u:md — nzsmm—lmnlu righv 'sorummmw;ddr
31 l999wns am(ihwnmﬁlmmdeﬁmu?m wmwwhhvmmhm 12 are cities and 4 or more are villages.

1, 1999. %:%mmwrumk‘mmn:d ry. It is a marked route of the

Trans 233.01 Purpose. Dividing or developing 1ands, r e Deyersess ha delontad as conmsetng "‘.,,.."“"‘"“"",., peopebeens
both, affects highways by generating traffic, increasing parking ?Iehh‘mﬂﬂm-ﬂmﬁc I-m e e
requirements, reducing sight distances, increasing the need for m lined: sad “w hh‘;' and other Tocal
driveways and other highway access points and, in general, Sy are loul pon: vimbucses rauni
impairing highway safety and impeding traffic movements. The 2 lane mi ﬁ"'wll
ability of state trunk highways and connecting highways to serve ::n’::.:‘m wa‘,?, 'f.m‘w’ s&'wszh(’cux g{nﬁ,ﬂ'“(mmﬂ,}bm,m Q,hm of
as an efficient part of an integrated intermodal transporlxtlon Sys- i"“'ui:: al State r-ugr?-:_y System ;.Iu the Connecting Highways™ book:
et is as of

tem meeting interstate, statewide, regional and local needs is jeop-
ardized by failure to consider and accommodate long-range trans-
portation plans and needs during land division processes. This
chapter specifies the department’s minimum standards for the
division of land that abuts a state trunk highway or ¢ ti

A “business route” is an alternate highway route marked to guide motorists to the
central or business portion of a city, village or town. The word “BUSINESS™ appears
at the top of the highway numbering marker. A b route b off from the
regular numbered route, passes through the business portion of a city and rejoins the

highway, in order to provide for the safety of entrance upon and
departure from those highways, to preserve the public interest and
investment in those highways, to help maintain speed limits, and
to provide for the development and implementation of an intermo-
dal transportation system to serve the mobility needs of people
and freight and foster economic growth and development, while
minimizing transportation-related fuel consumption, air pollu-
tion, and adverse effects on the environment and on land owners
and users. Preserving the public investment in an integrated trans-
portation system also assures that no person, on the grounds of
race, color, or national origin, is excluded from participation in,
denied the benefits of, or subjected to discrimination under any
transportation program or activity. The authority to im mini-
mum standards for subdivisions is s. 236.13 (1) (e), Stats. The
authority to impose minimum standards for land divisions under
ss. 236.34, 236.45 and 703.11, Stats,, is s. 86.07 (2), Stats. The
authority to impose minimum standards for land divisions to con-
sider and accommodate long-range transportation plans and
needs is ss. 1.11 (1), 1.12 (2), 1.13 (3), 20.395 (9) (qx), 66.1001
(2) (c), 84.01 (2), (15), and (17), 84.015, 84.03 (1), 85.02, 85.025,
85.05, 85.16 (1), 86. 31 (6), 88.87 (3), and 114.31 (1), Stats.

Note: The Dx horized and required by ss. 84.01 (15), 84.015, 84.03
(1) and 20.395 (9) [qx),w plln select, lay out, add to, decrease, revise, construct,
and maintain

reconstruct, i 3 highways and related projects, as required by fed-

eral law, Title 23, USC and all acts of Congress ':?w Ihuelo
lndtbefodﬁllreglﬂnlomlmu\tunduﬂnfedutl o

th the nftclsofl:mwmmhng mhﬁmduvul;blc

lhese federal laws that the D, d and required to follow

mzs scmsmumm;mmc\wp ds; 23 USC 134, requiring devel-

opment and compliance with of 20 years) spolitan area

transportation plans; and 23 USC 135, develop and i with

long-range (minimum of 20 years) statewide mnspomtim Similarly, the
D:.'?mnm(.mmm and required by the state statutes. and other federal law
to assure that it does not unintentionally exclude or deny persons equal benefits or
participation in transportation programs or activities on the basis of race, color,
national origin and factors, and to give appropriate consideration to the effects
of transportation facilities on the environment and communities. A “state trunk high-
way™ is a highway that is part of the State Trunk Hi; ySymunmhdusule
numbered routes, federal numbered h:*hwm the Great anr Road and the
state System. A Imng of state trunk h end is

in the Department’s WMSannkﬂmg 1 and the i
ways"” booklttdlalls bli ly as of D ber 31. The County Maps
lished by the W Dep of Transp also show the breakdown

regularly ibered route beyond that area. With very rare exceptions, business
routes are not state trunk highways or connecting highways. T‘helulimnngm
is 8. 84.02(6), Stats. This rule does not apply to business routes.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99; chgtaJmary
2001, No 541 eff. 2-1-01; corrections made under s. 13.93 (Zm) (b) 7., Stats.

Trans 233.012 Applicability. (1) In accordance with ss.
86.07 (2), 236.12, 236.34 and 236.45, Stats., this chapter applies
to all land division maps reviewed by a city, village, town or
county, the department of administration and the department of
transportation. This chapter applies to any land division that is
created by plat or map under s. 236.12 or 236.45, Stats., by certi-
fied survey map under s. 236.34, Stats., or by condominium plat
under s. 703.11, Stats., or other means not provided by statute, and
tt;;abuts a state trunk highway, connecting highway or service
road.

(2) Structures and improvements lawfully placed in a setback
area under ch. Trans 233 prior to February 1, 1999, or lawfully
placed in a setback area before a land division, are explicitly
allowed to continue to exist. Plats that have received preliminary
approval prior to February 1, 1999, are not subject to the standards
under this chapter as first promulgated effective February 1, 1999,
if there is no substantial change between the preliminary and final
plat, but are subject to ch. Trans 233 as it existed prior to February
1, 1999. Plats that have received final approval prior to February
1, 1999, are not subject to the standards under this chapter as first
promulgated effective February 1, 1999, but are subject to ch.
Trans 233 as it existed prior to February 1, 1999. Land divisions
on which the department acted between February 1, 1999 and
February 1, 2001 are subject to ch. Trans 233 as it existed February
1, 1999.

(3) Any structure or improvement lawfully placed within a
setback area under ch. Trans 233 prior to February 1, 1999, or law-
fully placed within a setback area before a land division, may be
kept in a state of repair, efficiency or validity in order to preserve
from failure or decline, and if unintcnliona!ly or tortiously
destmyod, may be replaced substantially in kind.

History: Cr. , January, 1999, No. 517, eff. 2-1-99; renum. Trans. 233.012
Inbﬂl),a(:!)md{])il , January, 2001, No. 541, eff. 2-1-01; correction
made under 5. 13.93 (2m) (b) 7., Stats,

Register, January, 2001, No. 541
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Trans 233.015 Definitions. Words and phrases used in
this chapter have the meanings given in s. 340.01, Stats., unless
a different definition is specifically provided. In this chapter:

(1) “Certified survey map” or “CSM” means a map that com-
plies with the requirements of s. 236.34, Stats.

(1m) “Desirable traffic access pattern” means traffic access
that is consistent with the technical and professional guidance pro-
vided in the department’s facilities development manual.

Note: Guideli blished in the D s Facilities Development Manual
are pot considered “rules,” as defined in 5. 227.01(13), Stats., and 50 are not subject
to the requirements under 5. 227.10, Stats.

(1r) “District office” means an office of the division of trans-
portation districts of the department.

(2) “Improvement” means any permanent addition to or bet-
terment of real property that involves the expenditure of labor or
money to make the property more useful or valuable. “Improve-
ment” includes parking lots, driveways, loading docks, in—ground
swimming pools, wells, septic systems, retaining walls, signs,
buildings, building appendages such as porches, and drainage
facilities. “Improvement” does not include sidewalks, terraces,
patios, landscaping and open fences.

(2m) “In-ground swimming pool” includes a swimming pool
that is designed or used as part of a business or open to use by the
general public or members of a group or association. “In-ground
swimming pool” does not include any above—ground swimming
pools without decks.

(3) “Land divider” means the owner of land that is the subject
of a land division or the land owner’s agent for purposes of creat-
ing a land division. .

(4) “Land division” means a division under s. 236.12, 236.34,
236.45 or 703.11, Stats., or other means not provided by statutc,
of a lot, parcel or tract of land by the owner or the owner’s agent
for the purposes of sale or of building development.

(5) “Land division map” means an official map of a land divi-
sion, including all certificates required as a condition of recording
the map.

(5m) “Major intersection” means the area within one-half
mile of the intersection or interchange of any state trunk highway
or connecting highway with a designated expressway, or freeway,
under s. 84.295, Stats., or a designated interstate highway under
s. 84.29, Stats.

(6) “Public utility” means any corporation, company, individ-
ual or association that furnishes products or services to the public,
and that is regulated under ch. 195 or 196, Stats., including rail-
roads, telecommunications or telegraph companies, and any com-
pany fumnishing or producing heat, light, power, cable television
service or water, or a rural electrical cooperative, as described in
5. 32,02 (10), Stats.

(6m) “Reviewing municipality” means a city or village to
which the department has delegated authority to review and object
to land divisions under s. Trans 233.03 (7).

(6r) “Secretary” means the secretary of the department of
transportation.

(7) “Structure” includes a temporary or non—permanent addi-
tion to or betterment of real property that is portable in nature, but
that adversely affects the safety of entrance upon or departure
from state trunk or connecting highways or the preservation of
public interest and investment in those highways, as determined
by the department. “Structure” does not include portable swing
sets, movable lawn sheds without pads or footings, and above
ground swimming pools without decks.

(7m) “Technical land division” means a land division involv-
ing a structure or improvement that has been situated on the real
property for at least 5 years, does not result in any change to the
use of existing structures and improvements and does not nega-
tively affect traffic.” “Technical land division” includes the con-
version of an apartment building that has been in existence for at

Register, January, 2001, No. 541

least 5 years to condominium ownership, the conversion of leased
commercial spaces in a shopping mall that has been in existence
for at least 5 years to owned spaces, and the exchange of deeds by
adjacent owners to resolve mutual encroachments.

(8) “Unplatted” means not legally described by a plat, land
division map, certified survey map or condominium plat.

(8m) “User” means a person entitled to usc a majority of the
property to the exclusion of others.

(9) “Utility facility” means any pipe, pipeline, duct, wire line,
conduit, pole, tower, equipment or other used for trans-
mission or distribution of electrical power or light or for the trans-
mission, distribution or delivery of heat, water, gas, sewer, tele-
graph or telecommunication service, cable television service or
broadcast service, as defined in s. 196.01 (1m), Stats.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99; cr. (Im), (1r), (2m),
{Sm)‘.“(’::). (6r), (7m) and (8m), Register, Jolnmr)f.ezﬂl}l, No. sﬁ.(d?)zg lr-}og "

Trans 233.017 Other abuttals. For purposes of this
chapter, land shall be considered to abut a state trunk highway or
connecting highway if the land is any of the following:

(1) Land that contains any portion of a highway that is laid out
or dedicated as part of a land division if the highway intersects
with a state trunk highway or connecting highway.

(2) Separated from a state trunk highway or connecting high-
way by only unplatted lands that abut a state trunk highway or con-
necting highway if the unplatted lands are owned by, leased to or
under option, whether formal or informal, or under contract or
lease to the owner.

(3) Separated from a state trunk highway or connecting high-
way by only a service road.

Histery: Cr. Register, January, 1999, No. 517, eff. 2-1-99,

Trans 233.02 Basic principles. To control the effects of
land divisions on state trunk highways and connecting highways
and to carry out the purposes of ch. 236, Stats., the department pro-
mulgates the following basic requirements:

(1) Local traffic from a land division or development abutting
a state trunk highway or connecting highway shall be served by
an internal highway system of adequate capacity, intersecting
with state trunk highways or connecting highways at the least
practicable number of points and in a manner that is safe, conve-
nient and economical.

(2) A land division shall be so laid out that its individual lots
or parcels do not require direct vehicular access to a state trunk
highway or connecting highway.

(3) The department, in order to integrate and coordinate traffic
on a highway or on a private road or driveway with traffic on any
affected state trunk highway or connecting highway, shall do both
of the following:

(a) Consider, particularly in the absence of a local comprehen-
sive general or master plan, or local land use plan, that plat or
map’s relationship to the access requirements of adjacent and con-
tiguous land divisions and unplatted lands.

(b) Apply this chapter to all lands that are owned by, or are
under option, whether formal or informal, or under contract or
lease to the land divider and that are adjacent to or contiguous to
the land division. Contiguous lands include those lands that abut
the opposite side of the highway right-of-way.

(4) Setbacks from a state trunk highway or connecting high-
way shall be provided as specified in s. Trans 233.08.

(5) A land division map shall include provision for the han-
dling of surface drainage in such a manner as specified in s. Trans
233.105 (3).

(6) A land division map shall include provisions for the miti-
gation of noise if the noise level exceeds noise standards in s.
Trans 405.04, Table I.

(7) A land division shall provide vision comers at intersec-
tions and driveways per department standards.
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Note: Guide dimensions for vision comers are formally adopted in the Depan-
ment’s Facilities Development Manunl Chupla 11, pursuant to 5. 227.01 (13) (e),
Stats. Rules g other ¢ ions with high-
ways are found in ch. Trans 231. Da.llled spu:ufulmns may be obtained at the
depan.mml s district offices.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99; am. (intro.), chls&cr
January, 2001 No. 541, eff. 2-1-01.

Trans 233.03 Procedures for review. The following
procedures apply to review by the department, district office or
reviewing municipality of proposed certified survey maps, con-
dominium plats and other land divisions:

(1) CoNCEPTUAL REVIEW. (a) Before the lots are surveyed and
staked out, the land divider shall submit a sketch to the depart-
ment’s district office for review. The sketch shall indicate roughly
the layout of lots and the approximate location of streets, and
include other information required in this chapter.

(b) Unless the land divider submits a preliminary plat under s.
236.12 (2) (a), Stats., the land divider shall have the district office
review the sketch described in par. (a).

(c) There is no penalty for failing to obtain conceptual review;

the conceptual review procedure is encouraged to avoid waste that
results from subsequent required changes.

(2) PRELIMINARY AND FINAL PLAT REVIEW. The department
shall conduct preliminary and final subdivision plat review under
s. 236.12, Stats., when the land divider or approving authority
submits, through the department of administration’s plat review
office, a formal request for tal review of the plat for cer-
tification of non-objection as it relates to the requirements of this
chapter. The request shall be accompanied with the land division
map and the departmental review fee. No submittal may be con-
sidered complete unless it is accompanied by the fee.

(3) PRELIMINARY AND FINAL REVIEW FOR LAND DIVISIONS
OCCURRING UNDER S. 236.45 AND S. 703.11, STATS. The department
shall review preliminary and final land division maps under ss.
236.45 and 703.11, Stats., when the approving authority, or the
land divider, when there is no approving authority, submits a for-
mal request for departmental review for certification of non—ob-
jection as it relates to the requirements of this chapter. The request
shall be accompanied with the land division map and the depart-
mental review fee. No submittal may be considered complete
unless it is accompanied by the fee. Additional information
required is the name and address of the register of deeds, any
approving agency, the land division map preparer and the land
divider. This information is to be submitted to the district office.
Review of preliminary and final land division maps occurring
under ss. 236.45 and 703.11, Stats., by the department shall occur
when the approving authority, or the land divider, when there is
no approving authority, submits a formal request for departmental
review for certification of non-objection as it relates to the
requirements of this chapter. The request shall be accompanied
with the land division map and the departmental review fee. No
submittal may be considered complete unless it is accompanied by
the fee. Additional information required is the name and address
of the register of deeds, any approving agency, the land division
map preparer and the land divider. This information is to be sub-
mitted to the department.

Note: The address is Access Managemen

appropriate department t Coordinator,
Bureau of Highway Development, 4802 Sheboygan Avenue, Roemﬁsl P. O. Box
7916, Madison, W1 53707-7916.

(4) PRELIMINARY AND FINAL REVIEW FOR LAND DIVISIONS
OCCURRING UNDER §. 236.34 AND BY OTHER MEANS NOT PRESCRIBED
BY STATUTES. The department shall conduct preliminary and final
review of land division maps under s. 236.34, Stats., or under any
other means not prescribed by statutes, when the land divider sub-
mits a formal request for departmental review for certification of
non-objection to the land division as it relates to the requirements
of this chapter. The request shall be accompanied with the land
division map and the departmental review fee. No submittal may
be considered complete unless it is accompanied by the fee. Addi-
tional information required is the name and address of the register

of deeds, any approving agency, the land division map preparer
and the land divider. This information shall be submitted to the
district office or to the department.

Note: The uppmpnn de.-pamnem is Access Management Coordinator,
Bureau of 4802 Sheboygan Avenue, Room 651, P. 0. Box

7916, Madison, WI 53707 7916,

(5) TiME LiMiT FOR REVIEW. (a) Except as provided in pars. (b)
to (d), not more than 20 calendar days after receiving a completed
request to review a land division map, the department, district
office or reviewing municipality shall do one of the following:

1. Determine that the land division is a technical land divi-
sion. Upon determining that a land division is a technical land
division, the department, district office or reviewing municipality
shall certify that it has no objection to the land division map and
shall refund all fees paid for review of that land division map.

2. Provide written notice to the land divider either objecting
to or certifying that it has no objection to the land division.

Note: mm—www%mmnmewm
or variance is also estat 1 by statute for jon plat reviews in sec. 236.12(3)
and (6), Stats.

(b) The department and district offices are not required to com-
plete conceptual reviews under sub. (1) within a specified time,
but shall endeavor to complete a conceptual review under sub. (1)
within 30 calendar days after receiving the completed request.

(c) If a special exception is requested under s. Trans 233.11,
the department, district office or reviewing municipality shall
complete its review of the land division map within the time limit
provided in s. Trans 233.11 (6).

(d) A request is considered complete under this subsection
unless, within 5 working days after receiving the request, the
department, district office or reviewing municipality provides
written notice to the land divider stating that the request is incom-
plete and specifying the information needed to complete the
request. On the date that additional information is requested uhder
this subdivision, the time period for review ceases to run, but
resumes running upon receipt of the requested information.

(e) If the department, district office or reviewing municipality
fails to act within the time limit provided in this section or s. Trans
233.11 (6), the department, district office or reviewing municipal-
ity shall be considered to have no objection to the land division
map or special exception.

(6) DISTRICT AUTHORITY TO REVIEW LAND DIVISION MAPS.
Beginning on February 1, 2001, each district office may review
land division maps under this chapter. The department shall
develop implementing procedures to assure consistency and uni-
formity of such reviews among district offices and shall provide
uniform guidance in figure 3 of procedure 7-50-5 of the depart-
ment’s facilities development manual dated December 1, 2000.

Note: Guideli d under this sub are not “mles as
d:ﬁmdm&!l?ﬂl(l!} Stats., Msonmmb}eamﬂwmpmmdua
2217.10, Stats. | , this rule uniform guidance by date so that future

revisions to that muformgunhncew:ll become eﬂ‘eﬂmuﬂylfd\ Trans 233 is
amended.

(7) MUNICIPAL AUTHORITY TO REVIEW LAND DIVISION MAPS.
The department may, upon request, delegate to a city or village
authority to review and object to any proposed land division that
abuts a state trunk highway or connecting highway lying within
the city or village. The department shall develop a uniform writ-
ten delegation agreement in cooperation with cities and villages.
The delegation agreement may authorize a city or village to grant
special exceptions under s. Trans 233.11. Any decision of a
reviewing municipality relating to a land division map or special
exception is subject to the appeal procedure applicable to such
decisions made by the department or a district office, except that
the department may unilaterally review any such decision of a
reviewing municipality to ensure conformity with the delegation
agreement and this chapter and may reverse or modify the munici-
pality’s decision as appropriate. No reviewing municipality may
change its setback policy after executing a delegation agreement

Register, January, 2001, No. 541
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and other with a
Detailed specifications may be

Note: Rules of d
state trunk highway are found in ch. Trans 231.
obtained at the Department’s district offices.
Histery: Cr. Register, January, 1999, No. 517, eff. 2-1-99; am. (1), Register, Jan-
uary, 2001, No. 541, eff. 2-1-01.

Trans 233.06 Frequency of connections with a state
trunk highway or connecting highway.

(1) The land division shall be laid out with the least practicable
number of highways and private roads or driveways connecting
with abutting state trunk highways or connecting highways.

(2) The department shall determine a minimum allowable dis-
tance between connections with the state trunk highway or con-
necting highway, between any 2 highways within the land divi-
sion and between a highway within the land division and any
existing or planned highway. To the extent practicable, the depart-
ment shall require a distance of at least 1,000 feet between connec-
tions with a state trunk highway or connecting highway.

History: Cr. Register, January, 1999, No. 517, «ff. 2-1-99.

Trans 233.07 Temporary connections. (1) The
department may issue temporary connection permits, which
authorize the connection of a highway or a private road or drive-
way with a state trunk highway or connecting highway. The
department may issue temporary connection permits in the case
of:

(a) A land division which at the time of review cannot provide
direct traffic access complying with the provisions of s. Trans
233.06 (2).

(b) A land division layout which might necessitate a point or
pattern of traffic access for a future adjacent land division, not in
accordance with s. Trans 233.06 (2).

(2) The department may require that such temporary connec-
tions be altered or closed by the permit holder at a later date in
order to achieve a desirable traffic access pattern. The permit may
require the permit holder to alter or close the temporary connec-
tion by a specified date or upon the completion of a specified
activity. The permit holder is responsible for the expense of clos-
ing or altering the temporary connection.

(2m) A temporary connection shall be prominently labeled
“Temporary Connection” on the land division map, and the fol-
lowing restriction shall be lettered on the land division map:

“The temporary connection(s) shown on this plat
shall be used under a temporary connection permit
which may be canceled at such time as a feasible
alternate means of access to a highway is pro-
vided.”

(3) When such a temporary connection is granted, the owner
shall dedicate a service road or a satisfactory alternative, to pro-
vide for a present or future pattern of access that complies with s.
Trans 233.06 (2).

History: Cr. Register, January, 1999, No. 517, eff, 2-1-99.

Trans 233.08 Setback requirements and restric-
tions. (1) Except as provided in this section or in s. Trans 233.11
or, with respect to connecting highways, as provided in s. 86.16
(1), Stats., no person may erect, install or maintain any structure
or improvement within a setback area determined under sub. (2)
or (3).

(2) (a) Except as provided in par. (b), the setback area is the
area within 110 feet of the centerline of a state trunk highway or
connecting highway or within 50 feet of the nearer right—of-way
line of a state trunk highway or connecting highway, whichever
is furthest from the centerline.

(b) If an applicable ordinance allows structures or improve-
ments to be located closer to the right-of-way of a state trunk
highway or connecting highway than is provided under par. (a),
the setback area is the area between the right-of-way and the
more restrictive of the following:

1. The distance allowed under the ordinance.

' I!lheFedﬁ'IlH
way!ampwnhdm{ ighway A

2. 42 feet from the nearer right-of-way line.

3. 100 feet from the centerline.

(c) At least once every 2 years, the department shall produce
general reference maps that generally identify major intersections
and the highways specified in subds. 1. to 5. The t may
reduce or extend, by not more than 3 miles along the highway, the
area subject to a setback established under par. (a) or (b) to estab-
lish logical continuity of a setback area or to terminate the setback
area at a readily identifiable physical feature or legal boundary,
including a highway or promey boundary. Persons may seek spe-
cial ptions to the setb requirement appllcablc to these
major intersections and highways, as provided in s. Trans 233.11
(3). The setback area established under par. (a) or (b) applies only
to major intersections and to highways identified as:

1. State trunk highways and connecting highways that are part
of the national highway system and approved by the federal gov-
ernment in accordance with 23 USC 103(b) and 23 CFR
470.107(b).

2. State trunk highways and connecting highways that are
functionally classified as principal arterials in accordance with
procedure 4-1-15 of the department’s facilities development
manual dated July 2, 1979.

3. State trunk highways and connecting highways within
incorporated areas, within an unincorporated area within 3 miles
of the corporate limits of a first, second or third class city, or within
an unincorporated area within 1% miles of a fourth class city or
a village.

4. State trunk highways and connecting highways with aver-
age daily traffic of 5,000 or more.

5. State trunk highways and connecting highways with cur-
rent and forecasted congestion projected to be worse than level of
service “C,” as determined under s. Trans 210.05 (1), within the
following 20 years.

Nm The National Highway System (NHS) includes the Interstate System, Wis-
consin's Corridors 2020 routes, and other important routes. Highways on the NHS
base system were designated by the Secretary of USDOT and
in the National Highway System Designation Act of 1995. NH:
tor routes were in 1998 with the enactment of the Transportation Act
for the 215t Century. Modifications holhe NHS must be lwvudm
of USDOT. Guidance criteria and p for the fi i

pls,
erch I;ﬁ? and (2) former ch. Trans 76. Thcfodu:lpublmunslvuﬂlhleon
mﬁunﬂwﬁ{WA,Dﬂ'weo{Euwmmm HEP-10, 400 Seventh
Street, SW., Wad\mglm,DCZl}S?O Fb‘ormetch.'[‘rm‘il'ﬁuavuhhkﬁunlbe\ﬁs
consin D

of Ti Man-

agulwnl.&ulwuoﬂ’l-mmg. mmﬂlsufmﬁmmdchmﬁcm?é:’w
and

one basis

and submitted to the Federal Highway Administration A) for
when approved serve as the official record for Federal-aid highways
for designation of the National Highway System. lngmenl the hi
classifications are rural or urban: Principal Arterials, Minor

tors, Minor Collectors, and Local The definition of “level of service™ used
fordu:pomyuphulhe same as in ss. Trans 210.03{4) and 210.05(1) &rp&%g
of the MJUOR HIGHWAY PROJECT NUMERICAL EVALUATION PR/

In general, the “level of service™ refers to the ability of the facility to satisfy both exist-
ing and future travel demand. Six levels of service arc defined for each type of high-
way facility from A to F, with level of service A representing the best operat-
ing conditions and o{mFﬂnwmlDepmnenpmmllmﬂu

edures ml.hned in the ;awrll desyl consideration Fmdclmu in Chapter 11,

5 of the W of Ti ion's Facilities Deve:
Mlmnllndulurnul: Iltll;wlof mym Undulhenﬁeueﬁmm
ary 1, I999:Tnn123308(l]pmv 4 ways to erect something in a area
(1) for utilities, follow mfm\‘hmlfunﬂc.{Z)oWlnlvmm (now

exception™), G]formhm.w approval for utilities on or adjacent to
wwmmnng highways, or for utilities within the right of way of state wnk.::’ghwlys.
get d ] (a mere “technical” ion), and (4) erect something that
doesn’t fall within the definition of “structure™ or within the definition of “improve-
ment.” The provision below now adds a fifth “ex: (5) be 15 feet or more out-
side the right of way line of a defined and mq:mfhlghwlys

(d) In addition to producing general reference maps at least
once every 2 years that identify highways and intersections under
par. (c), at least every 2 years the department shall also produce
more detailed reference maps suitable for use in the geographic

area of each district office.

(3) If any portion of a service road right-of-way lies within
the setback area determined under sub. (2), the setback area shall
be increased by the lesser of the following:

Register, January, 2001, No. 541
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(a) The width of the service road right-of-way, if the entire
service road right-of-way lies within the setback area. Any
increase under this paragraph shall be measured from the bound-
ary of the setback area determined under sub. (2).

(b) The distance by which the service road right-of-way lies
within the setback area, if the entire service road right-of-way
does not lie within the setback area. Any increase under this para-

graph shall be measured from the nearer right-of-way line of the
service road.

Note: Forumqﬂe,iflmvbcmodROWc;mISM(umledpupmdim-
larly to the setback) into the setback ined under sub. (2), and runs for a distance
the setback determined under sub. (2) shall be pushed 15 feet further from
the centerline, running for a distance of 100 feet. See Graphic.
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(3m) (a) Notwithstanding sub. (1), a public utility may erect,
install or maintain a utility facility within a setback area.

(b) If the department acquires land that is within a setback area
for a state trunk highway, as provided by this chapter, and on
which a utility facility is located, the depammm is not required to
pay cc on or other d g to the utility facility,
unless thc utility facility is any of the Fol!awmg

1. Erected or installed before the land division map is
recorded.

2. Erected or installed on a recorded utility easement that was
acquired prior to February 1, 1999.

3. Erected or installed after the land division map is recorded
but with prior notice in writing, with a plan showing the nature and
distance of the work from the nearest right-of-way line of the
highway, to the department’s appropriate district office within a
normal time of 30 days, but no less than 5 days, before any routine,
minor utility erection or installation work commences, nor less
than 60 days, before any major utility erection or installation work
commences, if any utility work is within the setback.

Note: For purposes of this section, “major utility erection or installation work™
includes, but is not limited to, work i towers,

erection or installation work, nor more than 60 days, after receiv-
ing the written notice and plan for any major utility erection or
installation work, and request the utility to consider alternative
locations that will not conflict with the planned highway work.
The department and utility may also enter into a cooperative
agreement to jointly acquire, develop and maintain rights of way
to be used jointly by WISDOT and the public utility in the future
as authorized by s. 84.093, Stats. If the department and utility are
not able to make arrangements to avoid or mitigate the conflict,
the utility may proceed with the utility work, but notwithstanding
pars. (b) and (c), the department may not pay compensation or
other damages relating to the utility facility if it conflicts with the
planned highway project. In order to avoid payment of compensa-
tion or other damages to the utility, the department is required to
record a copy of its written notice to the utility of the conflict, that
adequately describes the property and utility work involved, with
the register of deeds in the county in which the utility work or any
part of it is located.
whnﬁwm:m;mwmmdﬁuumﬁ‘mm
(3n) Any person may erect, install or maintain any structure
or impr t at 15 feet and beyond from the nearer right-of-

nitude. mwmhwumamhmumd‘mhawm;k ruudm—
tial distribution facilities and similar i ve work of less

from utilities for

or expensive

utility work that has Iﬂdmonal!y involved oaly a few da!'s mce for coordination
i of 5 days

30 days.

udmo’!’uhlnypummbydu for whi
. However, the the normal time for

4. Erected or installed before the land division map is
recorded but modified after that date in a manner that increases
cost to remove or relocate the utility facility. In such a case, the
department shall pay compensation or other damages related to
the utility facility as it existed on the date the land division map
was recorded, except that if the modification was made with prior
notice in writing, with a plan showing the nature and distance of
the work from the nearest right—of-way line of the highway, to the
department’s appropriate district office within a normal time of 30
days, but no less than 5 days, before any routine, minor utility
erection or installation work commences, nor less than 60 days,
before any major utility erection or installation work commences,
if any utility work is within the setback, then the t shall
pay compensation or other damages related to the utility facility
as modified.

(c) If a local unit of government or the department acquires
land that is within a setback area for a connecting highway as pro-
vided by this chapter and on which a utility facility is located, the
department is not required to pay compensation or other damages
relating to the utility facility, unless the utility facility is compen-
sable under the applicable local setbacks and the utility facility is
in any of the categories described in par. (b) 1. to 4.

Note: A “connecting highway™ is not a state trunk highway. It is a marked route

of the state trunk h:;hwly system avu the strects and gh“y: in municipalities
whuclllher‘ g g high ipalities have

","_; ot i ible for their mai and
Ira.ﬂ'v:ounwL The De is Iy le for ion and recon-
struction of the through lanes of mnneﬁug w:ys,bmmfot lanes and

related municipal fxﬁm and other des
bilities. See ss. 84.02 (11), 84.03 (10), 8632(1]nnd(4), and 3400{(60}, Suats. A
m‘%ﬁmmrmm;ﬂ System mm"ﬁ.‘:ﬁ.‘” -

let Ih:t is published annually as owaember 3L -

(d) 'Fltle department shall review the notice and plan to deter-
mine whether a planned highway project within a 6-year
improvement program under s. 84.01 (17), Stats., or a planned
major highway project enumerated under s. 84.013 (3), Stats., will
conflict with the planned utility facility work. If the department
determines a conflict exists, it will notify the utility in writing
within a normal time of 30 days, but no more than 5 days, after
receiving the written notice and plan for any routine, minor utility

way line of any state trunk highway or connecting highway not
identified in s. Trans 233.08 (2) (c). Any person may request a
special exception to the setback requirement established under
this subsection, as provided in s. Trans 233.11 (3). This subsection
does not apply to major intersections or within the desirable stop-
ping sight distance, as determined under procedure 11-10-5 of
the department’s facilities development manual dated June 10,
1998, of the intersection of any state trunk highway or connecting
highway with another state trunk highway or connecting highway.
This subsection does not sup de more restrictive requirements
imposed by valid applicable local ordinances.

Note: Technical figures 2, 3, 3m, 4, 4m, 5, 6 and 6m within Procedure 11=10-5
have various dates other than June 10, 1998 or are undated

(4) The land division map shall show the boundary of a set-
back area on the face of the land division map and shall clearly
label the boundary as a highway setback line and shall clearly
show existing structures and improvements lying within the set-
back area.

(5) The owner shall place the following restriction upon the
same sheet of the land division map that shows the highway set-
back line:

“No improvements or structures are allowed

between the right—of-way line and the highway

setback line. Improvements and structures include,

but are not limited to, signs, parking areas, drive-

ways, wells, septic systems, drainage facilities,

buildings and retaining walls. It is expressly

intended that this restriction is for the benefit of the

public as provided in section 236.293, Wisconsin

Statutes, and shall be enforceable by the Wisconsin

Department of Transportation or its assigns. Con-

tact the Wisconsin Department of Transportation

for more information. The phone number may be

obtained by contacting the County Highway

Department.”
If on a CSM there is limited space for the above restriction on
the same sheet that shows the setback line, then the following
abbreviated restriction may be used with the standard restric-
tion placed on a subsequent page: *Caution — Highway Set-
back Restrictions Prohibit Improvements. See sheet .

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99; cr. (2)(:),(6]-&1[3“)

kcp’m January, 2001, No, $41, eff. 2-1-01.

Trans 233.105 Noise, vision corners and drainage.
(1) Noise. When noise barriers are warranted under the criteria
specified in ch. Trans 405, the department is not responsible for

Register, January, 2001, No. 541
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any noise barriers for noise abatement from existing state trunk
highways or connecting highways. Noise resulting from geo-
graphic expansion of the through—lane capacity of a highway is
not the responsibility of the owner, user or land divider. In addi-
tion, the following notation shall be placed on the land division
map:
“The lots of this land division may experience

noise at levels exceeding the levels in s. Trans

405.04, Table I. These levels are based on federal

standards. The department of transportation is not

responsible for abating noise from existing state

trunk highways or connecting highways, in the

absence of any increase by the department to the

highway’s through-lane capacity.”

cial exception from this chapter without the prior wnrl:cn consent
of the department.

(3) (a) Special exceptions for setbacks allowed. The depart-
ment, district office or, if authorized by a delegation agreement
under sub. (7), reviewing municipality may authorize special
exceptions from this chapter only in appropriate cases when war-
ranted by specific analysis of the setback needs, as determined by
the department, district office or reviewing mumcnpaluy A spe-
cial exception may not be contrary to the public interest and shall
be in harmony with the general purposes and intent of ch. 236,
Stats., and of this chapter. The department, district office or
reviewing municipality may grant a special exception that adjusts
the setback area or authorizes the erection or installation of any
structure or improvement within a setback area only as provided
in this subsection. The department, district office or reviewing

e [souse Tand. iy ieons will eult In f‘““"“l located in jlohighways  municipality may require such conditions and safeguards as will,
barriers are designed to provide noi wﬁepundﬂmrnfm mlts;udgment.sucu:esubsmua]lyﬂwp\u-pomofdmchapm
Wmmmmauwu@mm.mmmm Note: The phrase “p | difficulty or y hardship™ has been elimi-
Therefore, it is important to have the caution placed on the land division map to warm  nated from the rule that was effective F, I, 1999 mmoaﬁemlﬂ
mﬁush&sdewmz:um . f .I:Mnoue“ :-;1& P Mwuum?.l:ﬁunhmngwof::xd“m
traffic increases on the existing in the absence 5 Court interpreted " to make it
department to the highway's ol -~ uwaﬂuhwm“m mdnudathmﬂ::qfwm

capacity.

(2) Vision cornirs. The department may require the owner
to dedicate land or grant an easement for vision comers at the
intersection of a highway with a state trunk highway or connecting
highway to provide for the unobstructed view of the intersection
by approaching vehicles. The owner shall have the choice of pro-
viding the vision comer by permanent t or by dedicati
If the department requires such a dedication or grant, the owner
shall include the following notation on the land division map:

*“No structure or improvement of any kind is per-
mitted within the vision comer. No vegetation
within the vision comer may exceed 30 inches in
height.”
Note: Guide dimensions for vision comers are formally
Chapter

adopted in
ment’s Facilities Development Manual, 11, purmntnou 22‘! 01( 3 (e].
Stats,

(3) DRAINAGE. The owner of land that directly or indirectly
discharges stormwater upon a state trunk highway or connecting
h.lghwn)" shall submit to the department a drainage analysis and

ge plan that to a reasonable degree, appropriate to
the circumstances, that the anticipated discharge of stormwater
upon a state trunk highway or connecting highway following the
development of the land is less than or equal to the discharge pre-
ceding the development and that the anticipated discharge will not
endanger or harm the traveling public, downstream properties or
transportation facilities. Various methods of hydrologic and
hydraulic analysis consistent with sound engineering judgment
and experience and suitably tailored to the extent of the possible
drainage problem are acceptable. Land dividers are not required
by this subsection to accept legal responsibility for unforeseen
acts of nature or forces beyond their control. Nothing in this sub-
section relieves owners or users of land from their obligations
under s. 88.87 (3) (b), Stats.

Note: In sec. 88.87 (1), Stats., the Legisl has recognized that
ofpl‘lvmhndad;mnhhuhﬂw changes the direction and volume of
flow of surface waters. The that it 1s ¥ to control and regu
late the and d of all highway inmtup:mpmpmwmn
ﬁwndtnlnelohmﬁmuedby 1 i ion of surface waters
umwammymmu@mmlanumwwmmnrw
for the ding or water Wisconsin

purpose of
law, sec. 88.87(3), Stats., i thmu nnawrymorum of land to provide
lﬂdmm.lsufﬁclmthmlgemwplm and upstream
ways. Wisconsin law, sec. B8.87 (3) (b), Stats., provides that whoever fails or
comprywmlhusdut{uhablcfoulldunlgesmnquymbym&il
ure or neglect. The may an
Achonmm:wcrw:h hlmm&emmﬂ:m%dﬂnm
the alleged Section !93 59, Stats. Additional

regarding
d'mm;cmn bcfwnd:nGITﬂdl and Procedure 13—1-1 of the Department’s
Facilities Development Manua!

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99; am. (1), (2) (intro.) and
(3), Register, January, 2001, No, 541, eff. 2-1-01.

Trans 233.11 ~ Special exceptions. (1) DEPARTMENT
CONSENT. No municipality or county may issue a variance or spe-

Register, January, 2001, No. 541

cﬂumgw 218 Wis. nms, s‘anzdilg(lm mwm
hardship™ in having

usi and neighborhood-sensitive context based on specific analysis.

In(‘b) .Soecgﬁc analysis for special exceptions for setbacks. Upon
request for a special exception from a setback requirement of this
chapter, the department, district office or reviewing municipality
shall specifically analyze the setback needs. The analysis may
consider all of the following:

1. The structure or improvement proposed and its location.

2. The vicinity of the proposed land division and its e:ustmg
development pattern.

3. Land use and transportation plans and the effect on orderly
overall development plans of local units of government.

4. Whether the current and forecasted congestion of the abut-
ting highway is projected to be worse than level of service “C,” as
determined under s. Trans 210.05 (1), within the following 20
years.

5. The objectives of the community, developer and owner.

6. The effect of the proposed structure or improvement on
other property or improvements in the area.

7. The impact of potential highway or other transportation
improvements on the continued existence of the proposed struc-
ture or improvement.

8. The impact of removal of all or part of the structure or
improvement on the continuing viability or conforming use of the
business, activity, or use associated with the proposed structure or
improvement.

9. Transportation safety.

10. Preservation of the public interest and investment in the
highway.

I1. Other criteria to promote public purposes consistent with
local ordinances or plans for provision for light and air, providing
fire protection, solving drainage problems, protecting the appear-
ance and character of a neighborhood, conserving property val-
ues, and, in particular cases, to promote aesthetic and psychologi-
cal values as well as ecological and environmental interests.

(c) Adjust setback. If the department, district office or review-
ing municipa]ity grants a special exception by adjusting the set-
back area, the department shall pay just compensation for any sub-
sequent department-required removal of any structure or
improvement that the department has allowed outside of the
approved, reduced setback area on land that the department
acquires for a transportation improvement. The department may
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not decrease the 15 foot setback distance established under s.
Trans 233.08 (3n), except in conformity with a comprehensive
local setback ordinance, generally applicable to the vicinity of the
land division, that expressly establishes a closer setback line.

(d) Allow in sethack — removal does not affect viability. The
department, district office or reviewing municipality may autho-
rize the erection of a structure or improvement within a setback
area only if the department, district office or reviewing municipal-
ity determines that any required removal of the structure or
improvement, in whole or in part, will not affect the continuing
viability or conforming use of the business, activity, or use associ-
ated with the proposed structure or improvement, and will not
adversely affect the community in which it is located. Any owner
or user who erects a structure or improvement under a special
exception granted under this paragraph assumes the risk of future
department-required removal of the structure or improvement
and waives any right to compensation, relocation assistance or
damages associated with the department’s acquisition of that land
for a transportation improvement, including any damage to prop-
erty outside the setback caused by removal of the structure or
improvement in the setback that was allowed by special excep-
tion. The department, district office or reviewing municipality
may not grant a special exception within an existing setback arca,
unless the owner executes an agreement or other appropriate doc-
ument required by the department, binding on successors and
assigns of the property, providing that, should the department
need to acquire lands within the setback area, the department is not
required to pay compensation, relocation costs or damages relat-
ing to any structure or improvement authorized by the special
exception. The department, district office or reviewing munici-
pality may require such conditions and safeguards as will, in its
judgment, secure substantially the purposes of this chapter. The
department, district office or reviewing municipality shall require
the executed agreement or other appropriate document to be
recorded with the register of deeds under sub. (7) as part of the spe-
cial exception.

(e) Blanket or area special exceptions for setbacks. Based on
its experience granting special exceptions on similar land divi-
sions, similar structures or improvements, or the same area and
development pattern, the department may grant blanket or area
special exceptions from setback requirements of this chapter that
are generally applicable. The department shall record blanket or
area special exceptions with the register of deeds in the areas
affected or shall provide public notice of the blanket or area spe-
cial exceptions by other means that the department determines to
be appropriate to inform the public.

(f) Horizon of setback analysis. For purposes of its specific
analysis, the department, district office or reviewing municipality
shall consider the period 20 years after the date of analysis.

Note: Federal law ires a minimum 20-year forecast period for
planning for all mrﬁle State. 23 USC 134 (g) (2 A) and 135 () (1).

(4) SPECIAL EXCEPTIONS FOR PROVISIONS OF THIS CHAPTER
OTHER THAN SETBACKS. Except as provided in sub. (3), the depart-
ment may not authorize special exceptions from this chapter,
except in appropriate cases in which the literal application of this
chapter would result in practical difficulty or unnecessary hard-
ship, or would defeat an orderly overall development plan of a
local unit of govemment. A special exception may not be contrary
to the public interest and shall be in harmony with the general pur-
poses and intent of ch. 236, Stats., and of this chapter. The depart-

ment may require such conditions and safeguards as will, in its
judgment, secure substantially the purposes of this chapter.

Note: This subsection uses the phrase ical difficulty or unnecessary hard
ship to i ﬁw fnnpecrl exceptions ﬁomw\rlslomofduschap—
ter other than phrase “special exception”™ has been used rather

than the word “variance.” The Snprcmc Court defined “unnecessary hardship” in a
vmm:c oonmll as an owner having "no ruxomble use of the without a

property
NW:!dsuum) The department intends the “s MZIBW’; 20 396,413, 377

s pec " provision in this
rule to be administered in a somewhat less restrictive fashion “no reasonable use
of the property” without a “variance.”

(5) MUNICIPAL SPECIAL EXCEPTIONS. A delegation agreement
under s. Trans 233.03 (8) may authorize a reviewing municipality
to grant special exceptions. No municipality may grant special
exceptions to any requirement of this chapter, except in confor-
mity with a delegation agreement under this subsection. Any
decision of a reviewing municipality relating to a special excep-
tion is subject to the appeal procedure applicable to such decisions
made by the department or a district office, except that the depart-
ment may unilaterally review any such decision of a reviewing
municipality only for the purposes of ensuring conformity with
the delegation agreement and this chapter. -

(6) TIME LIMIT FOR REVIEW. Not more than 60 calendar days
after receiving a completed request for a special exception under
s. Trans 233.11, the t, district office or reviewing
municipality shall provide to the land divider written notice of its
decision granting or denying a special exception. The 60-day
time limit may be extended only by written consent of the land
divider.

Note: The Dep t intends
time ];m t icable to m nnllmlla-[:e
el it appl spa:ule:wepnm 0 a
plans to avoid and :nmnmu cnnﬂ-m and to I’mlmm mutunlhf acceptable resolu
tions to conflicts,

(7) RECORDING REQUIRED. A special exception granted under
this section is effective only when the special exception is
recorded in the office of the register of deeds. Any structure or
improvement erected under authority of a special exception
granted under this section is presumed to have been first erected
on the date the special exception is recorded.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99; renum. (2]lnbc(
[a)wdm cr. (3) (b) to (f) and (4) to (7), Register, January, 2001, No. 541, e

ions be
miuldslbeﬂ)-d.‘y
ttlnefofallndd.lvuiﬁ

Trans 233.12 Performance bond. The department may,
in appropriate cases, require that a performance bond be posted,
or that other financial assurance be provided, to ensure the
construction of any improvements in connection with the land
division which may affect a state trunk highway.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

Trans 233.13 Fees. The department shall charge a fee of
$110 for reviewing a land division map that is submitted under s.
236.10, 236.12, 236.34, 236.45 or 703.11, Stats., or other means
not provided by statute, on or after the first day of the first month
beginning after February 1, 1999. The fee is payable prior to the
department’s review of the land division map. The department
may change the fee each year effective July 1 at the annual rate of
inflation, as determined by movement in the consumer price index
for all urban consumers (CPI-U), published the preceding Janu-
ary in the CPI detailed report by the U.S. department of labor’s
t;umu of labor statistics, rounded down to the nearest multiple of

5.
History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

Register, January, 1999, No. 517
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Speed limits are an important tool for promoting safety
on streets and highways. Limits tell drivers what is the

enforcement by setting standards for what is an unsafe
speed.

The state has set speed limits for all roads. However,
municipalities can change speed limits for their roads

Selecting the appropriate speed limit can be a challenge
because people often disagree. Residents frequently seek
lower speeds, especially after a serious crash. Drivers
tend to choose speeds that seem reasonable for the
conditions—often higher than the posted limit—and that
satisfy personal needs (saving time, enjoyment, inertia).

Local officials have a key role in setting limits. They
must balance the competing concerns and opinions of
drivers, residents, and law enforcement agencies with
statutory requirements and the recommendations of
traffic engineers.

This booklet is designed to help. It includes back-
ground information and research recommendations,
summarizes statutory limits, describes the process for
changing limits, and discusses signs, enforcement,
advisory speeds, and other speed issues.

Background

High speeds are a factor in up to one-third of all fatal
crashes, and injuries from speed-related crashes
(including speed too fast for conditions) cost society

$27 billion per year (1994 estimate). Although speed by
itself may not necessarily cause accidents, it affects their
severity. For example, 85% of pedestrians struck by
vehicles traveling 40 mph were killed while only

5% were killed when the speed was 20 mph.

Common sense says that regulating speed is a good
way to make streets and highways safer. As a result,
citizens may demand lower speeds, especially if there
has been a severe crash or a frightening “near miss.”

N G
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reasonable speed for a road section. They also help traffic

under authority and guidelines in the Wisconsin Statutes.

Setting Speed Limits on Local Roads

£

However, driving behavior is not so easy to manage.
Many studies, including a 1997 federal speed study
(FHWA-RD-92-084), show that simply lowering speed
limits has little effect on actual speeds, usually only
reducing speeds by one to two miles per hour. At the
same time, the difference in speeds, which is a common
cause of crashes, increases, often making the roadways
less safe. In general, drivers choose their speed based
on what they think is safe and reasonable for the condi-
tions present. An unreasonable posted speed gets little
consideration from drivers. They determine “safe and
reasonable” from a variety of factors, including:

* Road geometry—roadway characteristics such as lane
width, shoulder width, sight distance, curves, and hills

¢ Land use, including frequency of driveways and

© cross streets

* Traffic volume and prevailing speed

* Presence of pedestrians, bikes, and parked cars

* Visual clutter such as billboards and
commercial buildings

* Weather and road conditions

* Vehicle type and characteristics

* Driver capability, attitudes and habit

* Public attitudes

* Enforcement

* Speed zoning
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A new alternative for managing vehicle speeds is
called “traffic calming.” This emphasizes physical
changes to local streets—making them appear narrower
or more restricted, for example—so drivers will voluntar-
ily choose lower “safe and comfortable” speeds.

Philosophy

Prevailing speed—the one which most drivers choose—is
a major consideration in setting speed limits. Wisconsin’s
statutes recognize this in declaring that “no person shall
drive a vehicle at a speed greater than is reasonable and
prudent under the conditions...” [246.57(2) Wisc. Stats.]

Engineers recommend setting limits at the 85%
percentile speed, where 85% of the freely flowing traffic
travels at or below that speed. They also emphasize
considering the road’s design speed in setting speed
limits. This is the highest safe speed for which the road
was designed. It takes into account road type, road
geometry, and adjacent land use. Research studies show
that accident rates go down when speed limits are within
10 mph of the design speed. When the difference is
greater, motorists choose a wider variety of speeds. This
variance in speed between vehicles, more than the speed
itself, results in higher accident rates.

However, the prevailing speed and design speed may
be hazardous for pedestrians, bicyclists, and other road
users. Modern roads are often over-designed, particularly
in residential areas, where they tend to emphasize
functions like accommodating fire trucks or street
parking. The wide, unobstructed roads that result can
unintentionally encourage drivers to drive too fast for the
safety of other road users. Simply setting lower speed
limits is unlikely to produce the desired results, however,
especially without effective enforcement. In these cases,
authorities may wish to consider using some traffic
calming techniques.

Speeds should be consistent, safe, reasonable, and
enforceable. When 85% of drivers voluntarily comply
with speed limits, it is possible and reasonable to enforce
the limits with the 15% wha drive too fast. Unreasonably
low limits can promote disrespect for and disregard of
other, reasonable posted limits. They also promote a
false sense of security among residents and pedestrians
who may expect that posting lower limits will change
drivers’ speed behavior. Unreasonably high limits create
unnecessary risks.

Authority

Power to set speed limits rests with the state. Chapter
346.57 Speed Restrictions of the Wisconsin Statutes
requires drivers to use a speed that is “reasonable and
prudent,” to exercise “due care,” [346.57(2)] and to
reduce speed under a variety of conditions such as
“going around a curve...passing school children, high-
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way construction or maintenance workers...and when
special hazard exists...” [346.57(3)].

The Statutes give fixed limits for more than a dozen
situations depending on the road type, jurisdiction, and
land use [346.57 (4) (a-k)]. (See chart.)

Local or state officials have authority to change these
limits within the limitations in Chapter 349.11 (summa-
rized in chart). They must conduct an engineering and
traffic investigation to determine a reasonable and safe
speed limit. The limit must then be legally adopted by the
local authority and appropriate signs erected. When
properly changed, such limits do not create additional
liability. In addition, changes beyond those specified in
the statutes are possible in consultation with the state
Department of Transportation.

Speed limits and authority to change

Fixed limits — Local government
Statute Sub-  authority** - Statute
346.57(4)* section  349.11.3(6) or 349.7
65 MPH — Interstate (gm) WisDOT ONLY

55 MPH - STH (h) WisDOT ONLY

55 MPH - CTH, town roads (h) Lower by 10 MPH

45 MPH - Rustic Roads (k) Lower by 15 MPH

15 MPH - town road

(1,000 ft. min) with 150 ft.

or less driveway spacing (j} Mo changes permitted

25 MPH - Inside corporate
limits, residential street
(other than outlying district)  (e)

35 MPH — Qutlying district
inside corporate limits

(1,000 ft. min., 200 ft.

driveway spacing) ()

35 MPH - Semi-urban

outside corp. limits

(1,000 ft. min., 200 ft.

driveway spacing) n

Lower or raise by 10 MPH

Lower or raise by 10 MPH

Lower or raise by 10 MPH

15 MPH - School Zone (a) Lower by 10 MPH or raise

to speed of adjacent street

15 MPH - School Crossing  (b) Lower by 10 MPH or raise

to speed of adjacent street

15 MPH - Pedestrian lc) Mo changes permitted
safety zone
15 MPH - Alley (d) Lower by 10 MPH

15 MPH - Public park
{within, contiguous or

adjacent to) (j) Lower by 10 MPH

Construction or
maintenance zones as (10)
appropriate

State and local agencies
have authority to establish

* From WisDOT Highway and Transportation Laws and Rules, 1995.
** All speed limit changes should be based on an engineering study.




| All imits, whether set by statute or local authority, are
only effective and enforceable when official signs have
been erected to give adequate warning to highway users.
Signs must conform to the specifications in the Manual on
Uniform Traffic Control Devices (MUTCD) and the
Wisconsin Supplement to the MUTCD.

Speeds may also be temporarily reduced in work
zones where highways are being constructed, recon-
structed, maintained or repaired [Ch.349.11(10)]. These
changes must be properly posted and are not restricted
by the other limitations in Chapter 349.11. Appropriate
work zone signing and set up is described in Workzone
Safety: Guidelines for Construction, Maintenance and
Utility Operations.

The local agency that maintains the roadway has
jurisdiction for determining the speed limit. In most cases
the responsibility is clear. If a roadway segment has joint
jurisdiction, such as a road on the border between two
cities, then both agencies must agree on the speed limit.
Obviously, the speed must be the same in both directions.
In cases where the county or state maintains a road within
the corporate limits of a city or village, the county or state
is responsible for setting the speed limit. Coordination
with local officials and law enforcement agencies is
essential to set effective speed limits.

Required studies
Local authorities are required by the statutes to conduct
engineering and traffic speed studies to determine a
reasonable and prudent speed limit for a section of road
or highway. Local law enforcement, the county Traffic
Safety Commission, and WisDOT District engineering
staff can be very helpful in conducting and interpreting
these studies for local municipalities.
Engineering studies should include the following:
1. Measure prevailing speed characteristics
and determine the 85"-percentile speed
and pace speed
2. Evaluate reported accident experience
for the past three to five years
3. Review roadside development and culture,
and driveway access for conflicts
4. Evaluate sight distances at intersections,
horizontal curves, and vertical curves
5. Check the road’s geometrics including lane
widths, sharp curves, and roadside hazards
6. Consider conflicts with parking practices,
and pedestrian and bicycle activity
7. Evaluate pavement surface characteristics
and shoulder conditions
8. Determine the current level of enforcement
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A speed study is a statistical evaluation of speed
characteristics at a specific location. It includes averages,
ranges, distribution, and variability of speeds, and
confidence levels of the analysis. Spot speed studies
should be unbiased, measuring a statistically valid
sample of vehicles.

Accurate spot speed measurements are important for
setting limits. They should represent free flowing traffic
on a clear, dry day. There should be a large enough
number of measurements to produce an appropriate level
of confidence about the data analysis. Spot speed is the
instantaneous speed at one location. This is different
from the average speed over a distance. As a general
rule, the minimum sample size should never be less than
30 measured spot speeds. On higher volume roads the
study should include about 100 cars.

Data can be collected in a variety of ways. Radar or
laser speed detection units are commonly available and
generally used to measure a sample of every nth vehicle,
Speed can also be measured manually by counting the
time it takes every nth vehicle to travel a measured
distance between two points. Automatic data recorders
using detector loops and tube counters can produce
considerably more information by measuring every
vehicle during a given time period and automatically
calculating the spot speeds in free flowing traffic. Video
and radar speed cameras are also used and can capture
a broad variety of data which is preserved for multiple
analyses. Once collected, data is then analyzed statisti-
cally and presented in tables and graphs.

Signs

A speed limit is not in effect until the area has been
properly signed. Conversely, signs must not be installed
until the limit has been approved and officially autho-
rized. Signs are governed by the Manual on Uniform
Traffic Control Devices (MUTCD). Two types may be
used: one for passenger cars and another for special
limits for trucks and buses.

No more than three speed limits should be displayed
on any one speed limit sign or assembly. Signs with
special limits for trucks or other vehicles should include
the word TRUCKS or a similar appropriate message. They
can be displayed below the standard message or on a
separate plate which should refer
to SPEED or MPH.

The standard SPEED LIMIT
sign must be 24 by 30 inches.
Signs must be located:

* al each point where the
speed limit changes

* beyond major intersections

| * at other locations where it is

necessary to remind motorists

of the limit
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P | REDUCED SPEED AHEAD signs
| ll gguu{f.[lk may also be used to give advance
R SPEED warning of a lower speed zone.

This sign should be used in rural
areas to alert motorists when they
may need extra time to slow to the
posted limit. It must
always be followed by
a SPEED LIMIT sign at
the beginning of the
new zone.

Near schools, the
END SCHOOL ZONE
sign may be used as
an alternate to the
SPEED LIMIT sign.

|| AHEAD
| ——

Enforcement

Enforcement is critical. Without it speed limits are not
effective. When it is considerably increased, violations
and crashes have been reduced.

Local officials should actively involve enforcement
personnel in setting speed limits to ensure they are
reasonably enforceable. Enforcement agencies should
always be advised when changes have been adopted.

Enforcement requires wide public support. A first step
is to ensure that speed limits are publically perceived as
reasonable and fair because the voluntary cooperation of
most drivers is essential. A second step is vigorous public
information and education stressing the safety benefits of
the enforcement. This should be a cooperative effort
between highway and enforcement officials. It should
target specific aspects of the speeding problem such as
young drivers, nighttime, school zones, work zones, or
specific roads where potential traffic and pedestrian
conflicts are high.

Within law enforcement agencies, traffic enforcement
doesn’t compete well with criminal and drug enforce-
ment. As a result, local highway officials must actively
seek adequate agency enforcement. These efforts will be
most effective when the safety benefits are made clear
and there is strong support from local elected officials.

Aggressive, targeted enforcement, combined with
education, has effectively produced better public
compliance with traffic laws. The Federal Highway
Administration recommends targeting enforcement
programs to high crash locations where speeding was a
contributing factor and to areas with high traffic volumes.

Long term, low intensity speed enforcement can
produce meaningful results, however. Studies indicate
that some amount of the enforcement effort (15% is
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recommended) should be directed to random locations
and times. Stationary, marked patrol vehicles are most
effective in creating longer term enforcement benefits.

Minimum speed limits and
slow moving vehicles

Except on Interstate highways, there is no specific
minimum speed on Wisconsin highways. However, the
statutes prohibit driving a motor vehicle “at a speed so
slow as to impede the normal and reasonable movement
of traffic, except when necessary for safe operation or to
comply with the law.” [Section 346.59 Wis. Stats.)

Vehicles which normally travel slower than 25 mph
must display slow moving vehicle emblems. [Section
347.245 Wis. Stats.] In addition, the operator of a vehcile
moving so slowly that it impedes traffic must yield the
roadway to overtaking vehicles, if practicable, when the
operator of an overtaking vehicle gives an audible
warning. [Section 346.59(2) Wis. Stats.]

Advisory speed signs

Advisory speed signs are used to tell drivers that a lower
speed may be necessary at curves, turns, intersections,
and other localized conditions. They add emphasis and
specific information to other warning signs, recommend-
ing a comfortable and safe speed to drive in these
locations. Advisory speeds should not be confused with
enforceable speed
limits and they

do not imply the
maximum operat-
ing speed at which
skid and rollover
occurs.

The advisory
speed must be
determined by an
accepted traffic
engineering
procedure but
no ordinance is
required. Signs
can be erected
by maintenance
Or sign supervisors
and must be in
accordance with
guidelines in the

MUTCD, 2C-35.
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( As with other traffic signs, advisory speeds should be
consistent and reasonable to promote driver respect and
compliance. This is not always the case. Research
published by the national Transportation Research Board
(TRB) found that on the two-lane highways studied, the
posted advisory speeds at most curves were well below
prevailing traffic speed and also below speeds estab-
lished using recommended devices and criteria.

One widely used device for establishing advisory
speeds on curves is the ball bank indicator. This rela-
tively inexpensive curved level is mounted in an
engineer’s car. The engineer makes successive trial runs
through a curve, taking care to drive parallel to the
centerline of the curve, increasing speed by five mph
each time. The indicator shows the angle of deflection in
degrees. Advisory speeds are set based on average curve
speeds for different angles of deflection.

The TRB study reports that the generally accepted
criteria, which were established based on tests conducted
in the 1930s, produce unrealistically low speeds with
modern cars and should be revised upwards. Ballbank
readings of 12 degrees above 40 mph, 16 degrees
between 30 and 40, and 20 degrees below 30 would
better reflect average curve speeds, the authors say.

Ballbank readings tend to fluctuate rather widely
during a trial run and can be affected by loose-surfaced
roads and vehicle suspension systems. As a result, setting
a recommended speed depends to a significant extent on
the judgment and experience of the person making the
tests. The recommended speed should feel comfortable
for the average driver and be lower than the maximum
safe speed. It should also be sensible in comparison with
prevailing speeds.

Summary

Establishing and enforcing reasonable and safe speed
limits is the responsibility of local officials. This often
includes balancing conflicting issues of safety, traffic
movement, and community concerns.

T

Coordination with local law enforcement is vital to
effective speed control. Most speed zones should encour-
age voluntary compliance by using reasonable speed
limits. Traffic calming techniques that involve physical
and perceptual changes can also be helpful. Enforcement
officials should be consulted in determining effective
limits and they should work with the community in
difficult areas.

The traffic engineering staff of the state Department of
Transportation can also be a helpful resource. Since they
participate on county Traffic Safety Commissions, this
may be an easy way to contact them for assistance.
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officials must adopt

nance form. Here are
sample ordinances for
county and municipal

ordain as follows:

enforcement authority.
The ordinance should
be reviewed by the
agency's attorney.

vgadger County” traffic ordinance
SPEED LIMITS. (1) The provision of sections 346.57 and 346.59
of the Wisconsin Statutes, relating to the maximum and
minimum speed of vehicles, are hereby adopted as part of
this section as is fully set forth herein, except as specified by
section 2 of this ordinance, pursuant to section 349.1 1(3)(c) of

the Wisconsin Statutes.
(2) No vehicle shall exceed the following speed limits

following county tru nk highways:

on the

{a) County Trunk Highway "A"
m Unlnmrpontod\ﬁlhge of Estesville, Town of
hour from its junction

Terry. Thirty-five miles per
with STH 78,in Estesville, southwesterly 0.35 miles.

(2) Cityof Covington, Town of York. Thirty-five miles
per hour from its intersection with CTH"N" (Veterans
Drive), easterly to 2 point 0.15 miles east of its
intersection with Race Track Road.

(b) County Trunk Highway‘AB'
(1) Town of Finis. Thirty miles per hour from the

bridge over the Yahara River located on 2 line
common to sections 13 and 14, Town of Finis,
southwesterly to USH 51.

(2) Chestnut Road, City of C
per hour from the intersection
to Droster Road.

enterton. Thirty miles
of USH 51, easterly
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Access Management
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Access Management —

balancing traffic flow and highway access

Access Management: A process that provides or manages access to land develop-
ment, while preserving the flow of traffic on the surrounding road system in terms of
safety, capacity and speed.

It can be said that highways provide two -
sometimes competing - functions. Highways
must allow traffic to move smoothly and
efficiently through a given area. At the same
time, highways must accomimodate local traffic
and provide access to adjacent property.

However, allowing too many access points
along a stretch of highway can create problems
for both local and through traffic. That's
because access points are also conflict points.
Every vehicle that slows to turn off a main
highway or enters a main highway from a side
street, creates potential hazards for motor
vehicle occupants, bikers and pedestrians.

Cooperation and planning are keys
Highways have different classifications and
functions. For example, frecways have very
limited access (interchanges)and are designed
tomove large volumes of traffic quickly and
cfMiciently. A freeway could connect witha
county highway, that in tum conneets with local
streets to access homes, jobs and schools.

1t’s vital that these three highway systems

and governmental units - state, county and local
—plan and work together to provide the most
efficient transportation system possible,

Roadway access that is not well planned ofien
results in congestion, capacity loss, and
decreased safety. However, when access

So how do we balance these two peting
highway functions? “Access Management”
refers to the general concept of balancing the
interests of traffic flow and traffic access along
our state highway system. This edition of the
WisDOT Connector will focus on some of the
“driving forces” behind Access Management
efforts and will highlight some of the tools that
are being utilized to enhance traffic flow,
roadway access, and public safety.

HIERARCHY

o B e 1 1

‘Well-planned highway systems enhance
safety and traffic Mow,

! are planned in conjunction with land
use changes and development, a highway can
generally accommodate higher traffic volumes
without compromising safe and cfficient
traffic flow.

Access Management efforts can ease traffic
congestion and eliminate conflict points that
Jeopardize safety. Atthe same time, proper
planning can boost economic development and
community appearance by facilitating more
efficient access to adjacent land development.

Traffic growth far outpacing highway
expansion

It's no secret that the demands on Wisconsin's
highway system continue to grow. For
example, between 1982 and 1997, total vehicle
miles of travel on the State Highway System
increased 60%, while the system’s total lane
mileage increased by only 5%. Meanwhile,
over the last 20 years, the number of licensed

Continued on page 2
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drivers in Wisconsin has jumped 26%. The
bottom line is that the nunimal growth in the
size of the State Highway System is lagging far
behind the dramatic increases in both drivers
and traffic.

Highway expansion, while costly and time
consurming, i1s sometimes the only solution to
address significant concems regarding traffic
congestion and motorist safety. Stll, one way
1o case the need for highway expansion is
through maximizing the safe use of our existing
highway system. Access Management
represents a concerted effort to incorporate
planning and design features to make the
system work as safely and efficiently as
possible.

It should come as no great surprise that when
highway access points are allowed to i

Connectivity - providing access between
adjacent p ics in order to minimize the
need for drivers to use the highway to reach
their destination.

ial mnectivity™ can mean
enhancing tralfic circulation within »
developmen

so do the number of traffic crashes. Studies

throughout the country have shown that

hnﬂ:wayswnh limited or rnunuga:l access are
ificantly safer than oth

& Y

Relationship Between
Access Points and Crashes

As highway sccess points increase, so do the
mumber of traffic crashes

Access Management goals:

*  Reduce traffic crashes and injuries

*  Improve traffic flow/maximize efficiency
of existing roadways

*  Avoid the need for costly and
disruptive highway expansion or
bypasses

*  Plandevelopment with safe and
efficient access

* Coordinate state, regional and local
plans

Access Management benefits

*  Lessstop and go raffic

*  Shorter commute times

*  Promotes efficient delivery ofbusiness
goods and services

* Reduced fuel consumption and pollution

*  Preserves public investment in the
roadway system

Tools of Access Management

Successfil Access Management efforts involve
employing a comprehensive set of strategies or
“tools™ in order to manage traffic flow and
accommodate access to pmpc:ty Thc

C thread is coop g
berween state and local govemments,
developers and the general public. Some of
these “tools” include:

g streets,

Joint access - sharing driveways so that several
propertics can be served by one driveway.
Joint driveways can create more room for
parking stalls and also serve to reduce driver
confusion. Have you ever been waiting to tum
from a driveway and seen a vehicle coming
towards you with its signal light on, but becn
confused about whether they're tuming into
your driveway, the driveway before you, or the
driveway after you? That is an indication of
too many closely spaced driveways.

Turn langs — refers to acceleration and
deceleration lanes that are often incorporated
into roadways to prevent rear-end collisions by
providing traffic a separate lane to tum off or
merge with traffic.

Acceleration and deceleration lanes are|
often incorporated into roadways to

prevent rear-end collisions.

Raised medians - serve to physically separate
opposing traftic and can sigmficantly reduce
motor vehicle crashes by reducing conflict
maneuvers. Most driveway crashes - up to
75% - are a result of motorists tuning left into,
orout of a driveway.

How would medians help?
ctaches by movement

7,.

—n-\h—--u

Mndlnn can reduce conflict maneuvers
such as left turms.

Business and motorist reaction to Access
Management

Expmcncc has shcwn that in gcncral

and have a f;
view of Access Management efforts. For
example, people are more likely to patronize
a business if they know they can get into
and out of a parking lot with relative casc.
Shoppers are more likely to retumn if they can
accomplish several ermands in a given area Y
without going onto the highway cach time.
Well-planned development with well thought
out traffic access minimizes driveways,
maximizes green space, and enhancesa

ity's overall ap

An lowa study showed that 80% of
businesses reported neither loss of sales,
nor any customer complaints about access
to their businesses after an Access

Manag project. The 20%
percent of businesses were mostly highly
vehicle di dent such as gas and
drive- lhmugh businesses.

The same lowa study showed that 90% of
motorists surveyed had a favorable opinion of
improvements related to Access
Management. Most drivers felt the new
roadways were safer and more efficient.

Conclusion

Efforts related to Access Management have
been taking place for at least 50 years, so the
concept is not necessarily new. Yet with
development increasing in Wisconsin and
throughout the nation, it's becoming
increasingly impontant for state and kx.al

to work together in pl
dcvclopmcnt that preserves capacity of| the
highway system and enhances safety for the
motorists who use it. #4¢
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Access Management success stories

Grand Avenue - Wausau

Ome example of a successful Access Management project can be found in Wisconsin's
heartland - the Grand Avenue project {Business US 51) in the citics of Schofield and Wausau
in Marathon County. The $4.2 million project received WisDOT's “Best Urban Design by
Consultant” Award in 1999 in recognition of work done by Becher-Hoppe Associates, Inc. of
Wausau,

Accident rates along Grand Avenue were between three and five times the state average. The
primary type of crash involved rear end collisions, followed by angle collisions. Many of these
crashes were attributed to the lack of left or right tumn lanes on Grand Avenuc and the high
density of access points (approximately 40 per mile) along the stretch.

An Access Management plan resulted in 114 access points and 16 side street intersections
being decreased to 52 aceess points and 14 intersecting side streets ( 54% decrease). The
result: following project completion, total annual crashes decreased 37%. Anaverageof 112
crashes d along the segr annually b 1990 and 1996. In 1998, 71 crashes
were recorded.

Grand Avenue before

Along with an extensive public outreach effort, the project involved reconstruction of
approximately 1.4 miles of the four-lane urban section including tum lanes at intersections,
wider travel lanes, non-mountable medians, limited access points, plus bicycle and pedestrian
accommodations. Two signalized intersections were upgraded while two other signalized
intersections were added. Some 10,000 feet of sanitary sewer and water mains were
replaced andfor relocated. Construction was staged to keep the road open to traffic

duning construction. 44

Grand Avenue after

West Stewart Avenue - Wausau
T“hi.s project, also designed by Becher-Hoppe Associates, Inc of Wausau, combined Access

P withan ive public h process in converting a two-lane rural
scctiontoa four lane urban section. Ongma]ly the entire West Stewart Avenue cormidor was virtually
one long serics of access points. The Access N g plan Ited in approxi ly 17 access

points within the half-mile corridor to serve 27 residential and commercial properties. Five intersecting
side streets were closed using cul-de-sacs.

The public involvement process included creation of a mailing list consisting of area business and
residential property owners, renters, city, state and local officials, along with bicycle, environmental and
other special interest groups. The mailing list was used to invite the public to an informational meeting
in May of 1998. At the meeting, some 100 citizens leamed more about the draft project scope and a
ber Citizen's/Business Advisory Committee was created to help develop final
recommendations. Over the next 17 weeks, the ¢ ittee held nine ings. Theaudi atcach
meeting ranged between 20 and 60 persons. Inaddition, over 25 on-site meetings were held with
mdividual property owners to discuss their concems

Transportation needs identified included creation of an Access Management plan to decrease
crashes, aesthetic features, accommodating bicycle and pedestrian needs and supporting

cconomic development along the comridor. All concemed parties agreed upon the final compromise
project design.

The design included: left and right tum lanes, ble and non-me
marking and signing, curb and gutter, bicycle and pedestrian accommodations lhrough a 54-inch
curb/gutter section and cight-foot wide sidewalk, storm sewer, three signalized intersections, and
placement of utilities underground. Thanks to the cooperative partnership between Becher-Hoppe
Associates, Inc., the city of Wausau and WisDOT, the majority of the $1.9 million project was
completed in the year 2000, ¢4+

Stewart Avenue after




Access Management Trans 233 — the impact of land divisions
contact information

on the highway system

Trans 233 is a revised version of a Wisconsin Administrative Rule that has been in effect since 1956, The
recently revised rule establishes requirements for all land divisions oceurn ng along the state highway system and
defines restrictions that must be followed when developing lands along state highways. The Trans 233 rule can
be viewed as the statutory authority under which WisDOT works with individuals and local communities to plan
development and highway access in ways that enhance traffic flow and roadway safity,

The rule, in effect since February 1, 1999, impacts landowners who wish to divide or combine land parcels
adjacent to the state highway system. WisDOT staff can conduct an initial “conceptual review" that takes place
as soon as a landowner has a general idea on how they wish to divide their land. This allows developers 1o
receive input on how and where the safest location is for property to access ahighway before expending funds
on engineering or other items. Once a more formal land division is submitted, WisDOT has 20 days to review
it. The fee charged to help cover administrative costs iated with this review is currenty $110.

Tb:mlcisdm'gmdmevuluucalanddivisionmdilshnpamupomhjghwaywpmmpuwcnfcymﬂw
public’s investment in the highway system. In general, directaccess to the state highway system is not permit-
ted from newly created lots. The Trans 233 evaluation also takes into account: how a development could
impact:h.hngc;mbacknwhimﬂntimmmmgﬂwmhmy;'wmm"mm
and dri y i ions; and p ial noise-related issues, In cases where rule provisions cannot be met,
landowners may request a special exception.

Ifa land division is not reviewed and recorded in accordance with the rule, landowners will not receive a
driveway or any other permit relating to the highway. At the time of a highway improvement project, WisDOT
and other government units may determine ifa land division occurred on or after February 1, 1999 (when the
rule took effect). Ifthe land division does not conform to the rule’s requirements, landowners will be ineligible
for compensation for any structures or improvements located within the setback area and acquired by
WisDOT. Also, compensation for other property acquired may be lower than expected, and landowners could
be liable for drainage.

More information on the Trans 233 rule can be found on the recenily re-designed WisDOT Web site at

www.dot wi in. g lestrans233him. g9
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LOCAL ROADS IMPROVEMENT PROGRAM (LRIP)

Statutory Authority: § 86.31 Admin. Rule: TRANS 206

Objective:

Description:

Eligible
Projects:

The Local Roads Improvement Program (LRIP) was established in 1991 to assist
local units of governments in improving seriously deteriorating county
highways, town roads, and municipal streets in cities and villages under the
authority of the local unit of government.

LRIP is a reimbursement program and pays up to 50% of the total eligible project
costs, with the balance matched by the local unit of government. All LRIP
projects are locally let and are reimbursed by WisDOT upon project completion.

The program has three basic components that provide funding for road
improvements. Counties are eligible for funding under County Highway
Improvement component (CHIP), towns under Town Road Improvement
component (TRIP), and cities and villages under Municipal Street Improvement
component (MSIP).

In addition, three discretionary programs allow towns, counties, and cities and
villages to apply for additional funds for high-cost projects. Under these
discretionary programs, towns with high cost projects totaling $100,000 or more
in total eligible costs are eligible for the Town Road Discretionary component
(TRIP-D); counties with high cost projects totaling $250,000 or more in eligible
costs are eligible for the County Road Discretionary component (CHIP-D), and
cities and villages with high cost projects with total eligible costs of $250,000 or
more are eligible for the Municipal Street Improvement Discretionary component
(MSIP-D).

Only work on existing county trunk highways, town roads, and city and village
streets, under the authority of the local unit of government, are eligible--no new
construction, alleys or parking lots.

Eligible projects include but are not limited to:
« Design or Feasibility Studies » Bridge Replacement or Rehabilitation
« Reconstruction » Asphalt Purchasing
¢ Resurfacing

Ineligible projects include but are not limited to:

e« New Roads e Crack & Pothole Repair

e Seal Coats » Utility Work

e Chip Seals e Small Culvert Replacements
e Ditch Repairs e Parking Lots

e Storm Sewer » Guard rails

e Curb and Gutter



Essential Requirements:
* All projects must be advertised for bids and let to contract.
* All projects must have a design life of ten years.
* Engineering certification is required for all projects costing $50,000 or more.
¢ Improvements must be done to appropriate road standards.

Application LRIP is a biennial program and all funds are distributed the first year of the

Cycle: biennium. Applicants submit project applications for projects meeting the eligibility
requirements through the county highway commissioners by November 15 of the
odd numbered years.

Project LRIP is managed by BTLR, but it is administered by the local units of

Selection:  government. The County Highway Commissioners serve as the program
coordinators and advisors at the county level. They also act as the administrative
contacts between the state and the local LRIP recipients in each county.

All LRIP projects are prioritized and selected at the local level by town road
committees and municipal street committees for municipalities with populations
of less than 20,000. Counties and municipalities with populations of 20,000 or
more select their own projects.

* TRIP-D project selections are made by a statewide committee, which
consists of six Wisconsin Towns Association district directors and six
members at large, appointed by the Secretary of Transportation.

* MSIP-D project selections are made by a statewide advisory committee -,
consisting of members of the League of Wisconsin Municipalities and the
Wisconsin Alliance of Cities, appointed to the committee by the Secretary
of Transportation.

e CHIP-D projects are selected by CHIP-D committees established in each
of the eight Transportation Districts. The eight district committees are
made up of all county highway commissioners within the district.

Selected projects are submitted directly to the BTLR for final approval.

Funding Level & Type: LRIP funds do not lapse. Any unused funds from previous biennia are
carried over and added to the new statewide funding level in the following biennium. The LRIP
budget for the entitlement program is distributed among the program components as follows:
43% to CHIP, 28.5% to TRIP and 28.5% to MSIP. The TRIP-D, CHIP-D, and MSIP-D
components receive a direct dollar allocation determined by each biennial budget.

2002-2003 funding: State Segregated:  $46,931,400
Local Matching: $46,931,400 (minimum)
Total: $93,862,800
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THE PLANNING COMMISSION AT WORK

Capital Improvement Programs — Part |

s you know, the comprehen-
sive plan establishes policies for
current and future land use
throughout a community. However, we
often forget that the plan, although an
important instrument of public policy,
cannot by itself produce change.

Zoning and subdivision regulations
are the most familiar “tools” used to
implement the plan. Another important
implementation tool is the capital
improvement program, usually referred
to as the CIP.

This column will provide an intro-
duction to the CIP. In the next issue of
the PCJ, we will examine the steps in the
CIP process with particular emphasis on
the role of financial analysis and project
review.

DEFINING THE CIP

The CIP is a management and fiscal
planning tool communities can use for
financing and constructing needed pub-
lic improvements. Properly designed, a
CIP enables a community to identify its
capital needs, rank them by priority,
coordinate their scheduling, and deter-
mine the best method of paying for them
within the community’s fiscal capacity.

In most states, localities have the dis-
cretion to determine whether they want
to prepare a CIP. Usually, the planning
commission annually prepares a recom-
mended CIP, and then forwards it to the
local governing body for adoption.

Baseline requirements include that
the CIP be based on the comprehensive
plan and that it schedule capital
improvements over a specific number of
years (commonly three, five, or six).

Organizationally, CIPs are fairly
straightforward documents. Most feature
three sections:

The first provides the reader with an
overview of the CIP process, and a listing
of the benefits a community will derive
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from the capital improvements.

The second section presents finan-
cial data. It usually includes charts out-
lining historical revenue and expenditure
data, along with projected revenue,
expenditure, and debt service.

The third section identifies and
describes those projects recommended
for funding in the CIP period. It also
includes a justification for a project’s
inclusion in the CIP (usually noting the
project’s relationship to the comprehen-
sive plan) and how the project is to be
financed.

CAPITAL VERSUS OPERATING
EXPENDITURES

CIPs only deal with a community's
capital expenditures — not its operating
expenditures. Cost and frequency are the
primary criteria used to classify whether
a project is capital or operating in nature.
Both criteria should be determined local-
ly and applied simultaneously to deter-
mine if an item is a capital project.

Cost. The dollar limit that separates
capital from operating projects depends
largely on the size of the local budget and
on what is considered a “major” expendi-
ture. A commonly used threshold for
smaller communities is $2,500. Expendi-
tures above this amount are considered
“capital,” and those below it “operating.”
Some larger localities use $10,000, or
even higher dollar amounts, as the break-
point.

Frequency. A capital project should be
non-recurring; that is, it should not
occur every year. The Government
Finance Officers Association recom-
mends that a capital project should occur
no more often than once every three
years.

Capital projects that typically fit the
cost/frequency criteria cited above
include fire engines, bulldozers, landfills,
libraries, schools, government buildings,
treatment plants, water and sewer lines,
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and street construction or reconstruc-
tion. Architectural and engineering fees,
feasibility studies, land appraisal and
acquisition costs, and furnishings are
included as capital items. “Gray area”
projects often involve vehicle and small
equipment purchases, as well as repair
and remodeling projects.

CIP BENEFITS

By requiring a community to balance
its capital needs with available financing,
a CIP helps foster a sound and stable
financing program over a multi-year
period.

In addition, using a capital improve-
ment program provides the benefit of :

* Implementing the comprehensive
plan’s policies by assuring the provision
of new facilities and infrastructure
improvements that meet the goals and
needs of the community.

« Affording the public an opportunity
to provide input in the process (and
helping to increase public support for the
proposed capital improvements).

¢ Enabling private businesses and cit-
izens to have some assurance as to when
public improvements will be undertaken
so they can plan more efficiently and
effectively.

« Eliminating poorly planned or
unnecessary public improvements.

* Helping a community decide what
financing techniques and options are
needed to pay for capital projects. ¢

Michael Chandler is an
Associate Professor and
Community  Planning
Extension Specialist at Vir-
ginia Tech in Blacksburg,
Virginta. Mike also con-
ducts planning commis-
sioner training programs
across the country, and is a
frequent speaker at workshops. His column
appears in each issue of the PCJ.
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THE PLANNING COMMISSION AT WORK

Capital Improvement Programs — Part Il

capital improvement program
(CIP) can be prepared in any
number of ways, take varying
amounts of time, and involve a range of
participants. As I noted in my last col-
umn, state law and local custom will
influence the process. In larger localities,
the CIP can easily be a year round func-
tion. In smaller communities, the CIP
may take only one or two months to
complete. For most localities, however, a
time frame of four to six months will be
required.

This column will highlight 10 basic
steps in the preparation of a CIP.

1. Designing the Process. Before start-
ing work on a CIP, decisions on how the
process will be organized should be
made. Most communities set up a CIP
committee (with representatives from

by Michael Chandler

To help you better understand what a
capital improvement program looks like,
portions of the Blacksburg, Virginia, CIP

are excerpted on pages 18 and 19.

the planning, public works, finance, and
administrative departments) to design
and coordinate the process.

2. Establish CIP Procedures. This step
is key. Decisions relative to CIP paper-
work, schedules, project request forms,
and the like are made at this time. If a
CIP committee has been appointed, it
will coordinate these decisions.

3. Establish Criteria for Capital Expen-
ditures. A definition of capital expendi-
tures should be made at the beginning of
the CIP process. Keep in mind the cost
and frequency criteria I discussed in the
last issue of the PCJ.

Typical Capital Improvement Program Schedule

Juwy

Agency Heads

EARLY SEPTEMBER
MID/LATE SEPTEMBER
EARLY OCTOBER

CIP instructions and forms sent to all Department and

CIP submissions due
CIP submissions reviewed
Meetings with Department and Agency Heads to

clarify project submissions

MID/LATE OCTOBER

Chief Administrative Officer formulates proposed CIP

(note: in some communities the Planning Dept. is responsible

for this).
EARLY NOVEMBER

Proposed CIP forwarded to Planning Commission

(note: in some communities the CIP also goes to the
Governing Body at the same time)

LATE NOVEMBER

Planning Commission and Governing Body work

session on proposed CIP

EARLY DECEMBER

Planning Commission holds public hearing on

proposed CIP, and forwards CIP to Governing
Body with its recommendations

EARLY JANUARY
LATE JANUARY
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Governing Body holds public hearing on proposed CIP
Governing Body adopts CIP

4. Inventory Existing Capital Facilities.
A capital facilities inventory lists the
fixed (capital) assets owned or leased by
the community. Requests for capital pro-
jects will also include replacement,
expansion, or repair of existing facilities
and equipment. Accordingly, the inven-
tory should include the age, condition,
and original acquisition cost of each cap-
ital item. Sources of inventory informa-
tion include the comprehensive plan,
insurance policies, fixed asset schedules
of audit reports, and various public
works and housing studies.

5. Determine Status of Previously
Approved Capital Projects. Information
should be gathered on projects complet-
ed, as well as on-going projects and pro-
jects to be canceled. This information

continued on page 18
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This article starts on page 20
Capital
Improvement
Programs

i

aids in monitoring the
CIP and capital budget;

SUBMITTED AND RECOMMENDED
CAPITAL IMPROVEMENT PROGRAM
Fiscal Years 1997/98 - 2001/2002

it also helps in updating

the CIP and preparing

the new capital budget.
6. Prepare Project

Requests. Project re-

quests should be based
upon a set of guidelines,
and be submitted by the
various municipal (or
county) departments on a

standard project request
form. The engineering,
financial, or planning staff !
is usually responsible for -l
providing assistance to the
other municipal depart-

| Lyric Theatre Renovation

e kot e

ments in completing pro-
ject request forms.

7. Perform the Financial
Analysis. The purpose of
the financial analysis is to
estimate how much money 1
is needed for general opera- "=
tions over the life of the CIP,
and how much is available
to fund approved capital
projects. To do this, rev-
enues and expenditures for
the preceding five years are
analyzed and patterns identi-
fied. In like fashion, revenue
projections for the next five
years are made. Net cash flow
(the amount of money remaining after
operating expenditures are subtracted
from operating revenues) is estimated
and, in turn, used to finance capital pro-
jects.

8. Review the Proposed CIP. Project
requests are examined to see that they
are complete, accurate, and in confor-
mance with the CIP guidelines. This
review also assesses proposed projects as
to their feasibility, pricing, and consis-
tency with the comprehensive plan.

9. Adopt the CIP. Before adopting the

PLANNING COMMISSIONERS JOURNAL / NUMBER 26 / SPRING

CIP, the planning commission and gov-
erning body will hold public hearings.
10. Monitor the CIP. Once adopted,
the planning commission and/or govern-
ing body should monitor the CIP — at
least on a quarterly basis — relative to
individual project status and perfor-
mance.
In the Summer issue of the PCJ, I will
conclude this series on the basics of capi-
tal improvement programs with a closer
look at the role of financial analysis and
review. 4

Michael Chandler is an
Associate Professor and
Community Planning Ex-
tension Specialist at Vir-
ginia Tech in Blacksburg,
Virginia. Chandler also
conducts planning commis-
sioner training programs
across the country, and is a

ker at workshop

His column
appears in each issue of the Planning Commission-
ers Journal.
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BLACKSBURG CAPITAL IMPROVEMENT PROGRAM
PROJECT DETAIL SHEET

Town Manager's Office

Lyric Theatre Renovation

Project Location: College Avenue

Project Status: Mew

Project Accomplished with:
% Town Forces

Department:
Project Title:

100 % Private Contract

Relationship to Mission and Values: The effort to *Bring Back the

Lyric” reflects the partnership that the Town has with the community. This

ei‘ﬁm aha-eﬂmslh:n!u of “An open m-bkgovtmlu‘mm::m"n
d iy and eol s vital”.

Relationship to Town Council Strategic Goals: This project
relates to the Strategic Goals of Revail Business Retention and Development.
Auendance 3t Lyric everis brings significan waffic 10 Dovwntown, adding 1o
retail and restaurant business. In addition, rencvation efforts for the Lyric are
planned @ be completed in concent with the Bicentennial Celebration,
another Town Council Strategic Goal

Relationship to Comprehensive Plan Five-Year Action
Strategy: Supports Programs Action Steategy 2 *Continue Town-business
laison effons 10 encourage cutcosion wnd vinaling of existing busiees”
{Economic Development Objective A).

T bes srve vhe commaning s erharace Tevadh developmen in Bhadsburg,

Description and Justification: The Lyne Council s a private, non. |
profit, wnesempt Corporation, is the keader in the collaborative communiy |
effort ta Bring Back the Lyric. The Lyric Counal seeks o promote and

age the use and develop of the Lyow Theare, amd w enhance
wmmunny awarencss and appreciation of the ans threugh programs
enenainment. andior edocnon produced a1 e Ly

the Lyric Council is initiatng 2 $300.000 fundraising campaign for
renovations of the theatre. Major renovation is planned for the summer of
1997,

Funds and donated materials and labor are being sought from the community
for the renovatl

Planned Financing of Project:

Source of Funds THIAE Ao 19978 199899
General Fund $25.000 | $25.000
Tetal ES.W] $25.000
BLACKSBURG CAPITAL IMPROVEMENT PROGRAM
PROJECT DETAIL SHEET

Department: Planning and Engineering Description and Justification: This project involves the gradual
Project Title: Greenway System Construction construction of the Townwide Creenway System. The Greenway System will
Pr Location: Townwide serve a3 recreational facilities and provide scenic viewing arcas. The Greemway
i ! prioricics include: 1) Bicentennial Greenaway - from terminus of Huckleherry
Project Status:  In Progress Trail at Library through downtown 1o campus; 2) End of Bicentenaial
Project Accomplished with: Greenway 0 Community Center (in conjunction with stormwater

% Town Forces % Private Contract
Relationship to Mission and Values: This project supports |||e

management pond); 3) South Main Street. 4) Tom's Creek Greenway, and 5)
Stroubles Creek/Hethwood Greenway In addition, bike racks for locations
D will be purchased as a pan of the Bicentennial Greenway project.

Values of: “Promoting a superior quality of life”, and "A
for its beauty and rlnnﬁw

Relationship to Town Council Strategic Goals: Not related to
Town Councl Strategic Goals.

p to Comprehensive Plan Five-Year Action
Strategy: Supports Projects Action 34 “Establish the g
system In a manner which minimizes the pomuhl impacts of fbud-ln‘ and
erusion. Establish and follow ds for the gr system”
(Natural Enviconment Obj. D, E), 55 “Construct the Huddebcrry Trail
extension from the Library w the G Center as a g
demonstration project for lhe TM Bicentennial in 1998 (Creenways Obj.
A), and #31 “Coordi of the g system with area
SLOMMWALE! management as pan of a mpoul slormwater management
program” (Natural Environment Obj. D).

Planned Financing of Project:
Source of Funds Tl D, 199798 199499
Teneral Fund 3207936 $32,500
DCR Gram 391,576 S4B.141
Town's In-Kind Services 5204131 $145,152
Toul §500,663 $225,793
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THE PLANNING COMMISSION AT WORK

Capital Improvement Programs — Part Il

n my last column, I outlined
ten steps in the preparation of a
capital improvement program
(CIP). Although each step in the process
is important, special consideration must
be given to step seven (financial analysis)
and step eight (CIP review process), for
they constitute the very heart of the
process.

FINANCIAL ANALYSIS

The major fiscal consideration in
developing a CIP is deciding how to pay
for proposed projects. In most localities
the fiscal analysis will cover revenues
and expenditures over an eleven year
period including: the current budget
year; the five preceding fiscal years; and
five fiscal years into the future. The
analysis will typically include the follow-
ing steps:

1. Organize the Data. Pertinent financial
data for the years to be analyzed must be
gathered. Audit reports, past budgets,
and the current budget will provide
essential information.

2. Analyze the Data. Data about the past
five years of revenue collection and
expenditures is analyzed to obtain trends
in revenue collections and expenditures.

3. Make the Five Year Projections. The
trends identified in the preceding step,
combined with reasonable expectations
about future events, are used to make the
five-year revenue and expenditure pro-
jections. Assumptions used in making
the projections should be explicitly stat-
ed. As a rule, projections tend to be con-
servative and do not rely on possible
changes in tax rates.

4. Determine “Net Cash Flow.” This is
done by subtracting operating expendi-
tures from operating revenues.

5. Determine “Net New Capital Financ-
ing Required.” This is done by subtracting
the estimated cost of proposed capital
projects from the projected “net cash
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flow” to determine the amount of “net
new money” needed to finance the CIP.

6. Analyze Alternative Financing Ser-
vices. If the capital project costs exceed
the “net cash flow" available, alternative
funding sources must be identified.
These may include:

* Bonded Indebtedness. Typically money
raised either from revenue bonds (which
are financed by user charges) or general
obligation bonds (which are amortized
by local tax revenues, such as property
tax assessments).

= Tax Rates. Money obtained by raising
taxes.

* Unappropriated or Unreserved Fund
Balance. Money from operations that
accumulates when revenues exceed
expenditures.

« Capital Reserves. Money specifically
set aside for future capital projects.

+ User Fees and Charges. Fees charged
for specific services or commodities
(such as admission fees for use of a
municipal swimming pool or garbage
collection fees).

* State or Federal Grants. Often used to
match some portion of specific capital
projects.

CIP REVIEW PROCESS

The review and evaluation of pro-
posed CIP projects should be structured
and thorough. In most communities, the
CIP program committee or coordinator
will review each project to determine its
scope, purpose, feasibility, and relation-
ship to the criteria and guidelines out-
lined in the project request form (see
step six in the CIP process, discussed in
my last column).

During this phase of the review
process, each project should be reviewed
individually and not be judged relative to
other proposals. Projects can fail this ini-
tial screening because some important
piece of information about the project is

missing. Typically, the person or depart-
ment who prepared the project request is
then asked to resubmit the request with
additional information.

It is important to note that projects
passing this initial review will not neces-
sarily be included in the proposed CIP.
Factors such as need, funding limita-
tions, and compatibility with the com-
prehensive plan will influence the final
selection process. In many smaller com-
munities, a simple three-tier evaluation
system that ranks each project as urgent,
necessary, or desirable has proven effec-
tive in determining fiscal priorities. Larg-
er communities often use more complex
scoring or rating criteria. Projects not
scheduled for funding by the CIP are
known as deferrals, and are usually listed
in the CIP under such a heading.

Management expert Peter Drucker
has observed that the measure of a plan’s
value is a function of the financial sup-
port it receives. The CIP, by providing a
structured look at the community’s needs
and its financial resources, can provide
citizens and decision-makers with a tool
to help ensure that the actions the com-
munity wants to accomplish — as identi-
fied in the comprehensive plan — receive
the funding they need. ¢

Michael Chandler is an
Associate Professor and
Community Planning Ex-
tension Specialist at Vir-
ginia Tech in Blacksburg,
Virginia. He also conducts
planning commissioner
training programs across
the country, and is a fre-
quent speaker at workshops. This concludes his
three-part series on capital improvement
programs. In the next issue of the PCJ, Chandler
will discuss developing a community “planning
academy.”
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